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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 
sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made by the Secretary of Agriculture, or an officer 
authorized by law to act in his stead, only after notice and hearing 
| or opportunity for hearing have been given. These decisions do not 
include rules and regulations of general applicability which are 
required to be published in the Federal Register. For reasons of 
policy, the identities of the parties are not reported in decisions issued 
under one statute which expressly authorizes, but does not require the 
| publication of the facts and circumstances of a violation, unless the 
Secretary in his decision has specifically ordered or directed such 
publication. 
| The principal statutes concerned are the Agricultural Marketing 

Agreement Act of 1937 (7 U. S. C. 1946 ed. 601 e¢ seg.), the Com- 
' modity Exchange Act (7 U.S. C. 1946 ed. 1 e¢ seg.), the Grain Stand- 
ards Act (7 U.S. C. 1946 ed. 71 e¢ seg.), the Packers and Stockyards 
Act, 1921 (7 U. S. C. 1946 ed. 181 e¢ seg.), and the Perishable Agri- 
cultural Commodities Act, 1930 (7 U.S. C. 1946 ed. 499a et seq.). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may 
_ be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472. It is unnecessary to cite the docket or decision num- 
| ber. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D—-578; 8.1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest and Subject-Index of the decisions reported and 
the court cases published herein will be found at end of each monthly 
issue, and the cumulative yearly Index-Digest and Subject Index, lists 
of decisions reported, statutes, orders, etc., construed, and statistical 
and other tables will be found at the end of No. 12 (December) issue 
of the Agriculture Decisions. 

Copies of monthly issues beginning with January of 1942 of the 
decisions will be available through the Superintendent of Documents, 
U.S. Government Printing Office, Washington 25, D. C. 
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: Stark et al. v. Wickard, 321 U. S. 288 (1944) Right of producer to 
;321 § obtain court review of Secretary’s order_.__...__.__-__.________ 3:121 
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212 § Cooperative associations—Handler, who is____----_------------- 3: 5382 
: United States v. Green Valley Creamery, Inc., 59 F. Supp. 153 (1945) 
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United States v. Martin (U. 8. D. C. D. of Mass., 1948) Civil contempt 
proceedings—Effect of amendment of Secretary’s order subsequent 
Tae a FI ii is aac erage nae sirin Gia 7: 494 
United States v. Ridgeland Creamery Co., 47 F. Supp. 145 (1942) 
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4 Supp. 117 (1948) Trial de novo—Evidence aliunde or de hors the 
3 F record—Contracts—Offer and acceptance—Meaning of term 
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Produce Co. (U. 8. D. C. N. D. Texas, 1945) Judgment upon verdict 
of jury—Bond in double amount of reparation award—Attorney’s 


Pasco County Peach Ass’n v. J. F. Solley & Co., Inc., 146 F. 2d 880 
(1945) Principal and agent—Agent’s authority to receive ad- 
vances—Authority of agent not established by broad language 
letter—Agent’s authority to receive payment not implied from his 
authority to sell—Presumption of authority of agent to receive 
payment affected by his restricted authority—Assumption of risk 
of lack of agent’s authority—Lack of right of agent to use agency 
for his benefit—Customs and usages—Seller not bound by custom 
lacking force of law—Effect of specific notice limiting scope of 
agent’s authority upon business custom_-.___-..----_---_-------~ 8: 327 

Sawyer et al. v. Paskoff et al. ; Same v. Peisakoff et al., 74 F. Supp. 24 
(1947) Sufficiency of evidence, relating to performance of con- 
tract, for jury—Denial of motions for new trial____._._._..._._.._--- 7: 849 


*Certiorari denied by the Supreme Court on December 6, 1948 (335 U. S. 885).—Kd. 
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Ap 
Mi 
D 
d 
P 
) 
7 
n 
t 
( 
¢ 
¢ 

I 

{ 

] 


= 
i 








x 
5, 
ie 
E 





UNITED STATES DEPARTMENT OF AGRICULTURE 
BEFORE THE SECRETARY OF AGRICULTURE 
AGRICULTURE DECISIONS 


(No. 2291) 


In re Fentry’s Mopet Datry, Inc., AMA Doc. No. 46-5. Decided 

December 30, 1949. 
Application to Dismiss Handler’s Petition Granted 

Application to dismiss handler’s petition, granted, as the protested billings have 
been withdrawn and the cause of action alleged has become moot, the handler 
retaining the right to file new petition challenging the validity of any audit 
adjustments or assessments subsequently made by the market administrator 
for the same period. 

Morris and Garlove, of Louisville, Kentucky, for petitioner. Mr. John M. Durbin 
for Production and Marketing Administration. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER GRANTING APPLICATION TO DISMISS 


The petitioner, a handler under Order No. 46, regulating the han- 
dling of milk in the Louisville, Kentucky, marketing area, filed its 
petition herein pursuant to Section 8c (15) (A) of the Agricultural 
Marketing Agreement Act of 1937, as amended (7 U.S. C. 601 e¢ seq.). 
The petitioner complains of an audit adjustment and a resulting assess- 
ment in an amount in excess of $13,000 made by the market adminis- 
trator, for the period beginning in September 1947 to date. On 
October 18, 1949, the respondent, the Assistant Administrator, Pro- 
duction and Marketing Administration, United States Department 
of Agriculture, filed an application to dismiss the petition. The 
respondent pointed out that the billings complained of in the petition 
and the assessments which resulted therefrom had been withdrawn and 
that nothing remained in the present petition to be determined. In 
its motion in opposition to the respondent’s application to dismiss, the 
petitioner, among other things, alleges that it has been harassed for 
a long period of time by the market administrator’s practice of issuing 
billings for the period in controversy and later withdrawing them. 
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The petitioner insists that the petition be set down for hearing so that 
the extent of its liability under the order can be determined. 
Section 8c (15) (A) of the Agricultural Marketing Agreement Act 
of 1937 provides in part as follows: 
“Any handler subject to an order may file a written petition with the Secretary 
of Agriculture, stating that any Such order or any provision of any such order 
or any obligation imposed in connection therewith is not in accordance with law 
and praying for a modification thereof or to be exempted therefrom.” 
The 8c (15) (A) proceeding, then, is one for review of the legality 
of administrative action taken in the issuance of an order or amend- 
ments thereto or in the administration of an order. Here the pro- 
tested billings have been withdrawn. As far as this proceeding is 
concerned, the cause of action alleged has become moot. It is beyond 
the scope of this proceeding to determine de novo by a hearing what 
petitioner’s liabilities are under the order in the absence of a position 
taken in the administration of the order that is resisted by petitioner. 
Accordingly, the application to dismiss is granted and the petition is 
dismissed. Of course petitioner may file a new petition challenging 
the validity of any audit adjustments or assessments subsequently 
made by the market administrator for the same period. 


(No. 2292) 


Roy Montcomery, LeRoy Curistinck, GerTRUDE CHRISTINCK, AND 
Mrs. LeRoy Curistinck v. Micuaet F. GuiLFoy es, D. B. A. CoRN 
Brett Commission Company. P&S Doc. No. 1836. Decided 
December 6, 1949. 


Dismissal—Failure to Prove Claim by Preponderance of Evidence 


Where in a reparation proceeding under the act complainants claimed an amount 
of money representing the difference between the price at which complain- 
ants allege they contracted to sell two lots of cattle and the amount which 
they received for the cattle when sold at the Union Stock Yards at Omaha, 
Nebraska, by respondent market agency on a commission basis, it is held, 
that since the only issue is as to whether respondent purchased the animals 
through an agent or the latter was merely a consignor of the animals in 
question, and complainants having the burden of proof have failed to estab- 
lish their case by a preponderance of the evidence, there was no violation 
of the act on the part of respondent and, therefore, the complaint should be 
dismissed.* 


Messrs. Elwood Anderson, John P. Ilsley, and Thomas Morgan, of Gillette, 
Wyoming, for complainants. Messrs. Daniel J. Gross and Joseph J. Vinardi 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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of Gross & Welch, Omaha, Nebraska, for respondent. Mr. Harry Wales, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S. C. 181 e¢ seq.). 

On November 4, 1948, Roy Montgomery, LeRoy Christinck, Ger- 
trude Christinck, and Mrs. LeRoy Christinck, Gillette, Campbell 
County, Wyoming, filed a formal complaint claiming reparation from 
Michael F. Guilfoyle, doing business as Corn Belt Commission Com- 
pany at Union Stock Yards, Omaha, Nebraska. The Corn Belt 
Commission Company is a market agency registered under the act to 
buy and sell livestock at Union Stock Yards, Omaha, Nebraska, which 
isa “posted” stockyard. 

After the complaint had been filed, Roy Montgomery died and 
special administrators were appointed by the District Court. LeRoy 
Christinck, one of the special administrators and also one of the com- 
plainants represented the estate of the deceased in connection with the 
proceeding. 

Reparation in the amount of $5,490.34 is claimed. This amount 
represents the difference between the price at which complainants 
allege that they contracted to sell two lots of cattle and the amount 
which they received for the two lots of cattle when sold at the Union 
Stock Yards at Omaha, Nebraska, by the respondent market agency 
on a commission basis. 

The complaint states that respondent through its agent entered 
into a contract with complainants to purchase “149 head of yearling 
heifers at $120.00 per head and 203 head of two year old spayed 
heifers and two year old steers at $200.00 per head, making a total 
of $58,480.00 less one cutback at $25.00 less than price of others, mak- 
ing a total of $58,455.00.” The complaint further states that on or 
about August 4, 1948, one Marion Petsch, while acting as agent for 
respondent, entered into the contract mentioned above. 

In its answer, respondent denied that Marion Petsch was acting as 
its agent in connection with the cattle involved here, and stated that 
Mr. Petsch was merely a consignor of the animals in question. In 
the answer, respondent admits that it received certain cattle con- 
signed to it by Marion Petsch, sold them for his account, and remitted 
the net proceeds to him. 

An oral hearing was held at Omaha, Nebraska, on June 3, 1949, 
before Harry Wales, Presiding Officer, at which Elwood Anderson, 
John P. Isley and Thomas Morgan, attorneys, appeared for com- 
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plainants. Daniel J. Gross and Joseph J. Vinardi, attorneys, ap- 
peared for respondent. 

There is no controversy with respect to the fact that complainants’ 
cattle were shipped to and sold by respondent. Neither is there any 
question as to whether Marion Petsch entered into a contract to pur- 
chase the cattle from complainants. The only issue is as to whether 
Marion Petsch purchased the animals as an agent for respondent. 

The only direct testimony on the issue is that of Petsch who is an 
interested person, and that of Joe Waller who is an interested person 
in that he is respondent’s head cattle buyer and named by Petsch as 
- the man who authorized the purchase. The testimony of each of 
these witnesses conflicts with that of the other. William W. Smith, 
cashier of the Stockmen’s Bank at Gillette, Wyoming, the only wit- 
ness with no personal interest, was unable to testify that respondent or 
his head cattle buyer, Waller, had knowledge of Petsch’s claim of 
agency, much less that the agency relationship had been acknowledged. 
The transaction complained of involved more than $50,000.00. Nev- 
ertheless, insofar as the record discloses, no one questioned Petsch’s 
authority. Both LeRoy Christinck and William Smith testified that 
they considered the down payment of $10,000.00 in the form of a check 
drawn by William M. Harrod, a local man whom they knew, as suffi- 
cient protection. The record is far from convincing on the sole issue 
of fact. That is to say, the factual issue with respect to agency is not 
disposed of in a clear cut fashion or, to put it in other words, there is 
no preponderance of evidence. Respondent had met Petsch and knew 
the nature of his operations. Waller called Smith at the Gillette bank 
and told him that respondent was returning the several drafts, which 
had been drawn in payment for the first shipment of cattle, for the 
reason that the drafts should have been made payable to the Stock- 
men’s Bank, i. e., Smith’s bank or the bank in which Smith was em- 
ployed as cashier. Acording to Smith’s testimony, Smith requested 
Waller to cause his bank to wire the Stockmen’s Bank, i. e., 
Smith’s, that the drafts would be paid. No such wire was re- 
ceived according to the record. The record contains no testi- 
mony to the effect that Waller was informed as to the amount 
of these drafts. On the day that the cattle arrived in Omaha, Waller 
informed Smith by telephonic conversation that respondent intended 
to return the drafts for the reason that they, i.e., respondent, etc., 
had thought that Petsch had $10,000.00 of his own money “in” the 
cattle and that they had later discovered that it was all respondent’s 
money. Respondent’s head cattle buyer, Waller, then told Smith 
that the cattle would not “pay out” and that he would have to return 
the drafts. Waller then asked Smith where to send the net proceeds. 
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Even though Smith’s testimony be given full credence, it does 
not establish Petsch’s agency. Respondent did honor the first draft 
drawn by Petsch. Upon receipt of the next two drafts, Waller did 
not deny Petsch’s authority but merely required that they be drawn 
differently. This action by Waller was after respondent received 
the first shipment. Petsch obviously has a personal interest in the 
matter and his testimony must be considered with extreme care. If 
he is to be believed, it must be found that an experienced commission 
man authorized a trader whom he had seen but once and then, casually, 
to obligate the commission firm in a $50,000.00 transaction. In ad- 
dition, we must believe that this authorization was given by respond- 
ent’s head cattle buyer who had never met Petsch. 


FINDINGS OF FACT 


1. The respondent, Michael F. Guilfoyle, is a commission merchant 
on the Omaha Livestock Market, doing business as the Corn Belt Com- 
mission Company. 

2. The complainants, individual ranchers residing near Gillette, 
Wyoming, acting through one of their number, LeRoy Christinck, 
entered into an agreement on or about August 4, 1948, with Marion 
Petsch to sell two lots of cattle, one consisting of 149 head of yearlings 
at. $120.00 a head, and the other consisting of 203 head of two year 
spayed heifers and steers at $200.00 a head. The total agreed price 
was $58,480.00 less a deduction of $25.00 for a cutback, or $58,455.00. 

3. The two lots of cattle were shipped from Morcroft, Wyoming, 
to Omaha, Nebraska, to the Corn Belt Commission Company. The 
first lot arrived and was sold on the Omaha market on August 9, 1948, 
for a net return of $16,271.93. The second lot arrived and was sold 
on the Omaha market on August 16, 1948, for a net return of $36,692.73. 

4. Marion Petsch drew a draft in the amount of $10,000.00 on 
August 4, 1948, on the Corn Belt Commission Company through the 
Packers National Bank, Omaha, Nebraska, payable to the Stockmen’s 
Bank of Gillette, Wyoming. This draft was paid on August 9, 1948. 

5. Marion Petsch drew two drafts on August 7, 1948, on the Corn 
Belt Commission Company through the Packers National Bank, 
Omaha, Nebraska. One was in the amount of $240.00 payable to 
LeRoy Christinck and the other was in the amount of $17,640.00 
payable to Roy Montgomery. Both were returned with the notation 
“Drawee requests return as per his telephone call to Stockmens Bank 
Gillette Wyo.”. These are Complainants’ Exhibits No. 5 and 6. 

6. Marion Petsch drew two drafts on August 12, 1948, identical 
with the drafts described in finding number 5 above except as to 
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ming. These are Complainants’ Exhibits No. 7 and 8. 


7. Marion Petsch drew an additional three drafts on August 12,7 
1948, identical with the two drafts described in finding number 6) 
above except as to the amounts. These were in the amounts off 
$1,600.00, $27,975.00, and $1,000.00. These are Complainants’ Ex. E 


hibits No. 9, 10, and 11. 


8. The respondent refused to pay the five drafts drawn by Marion | 
Petsch on August 12, 1948, and described above in findings numbered | 
6 and 7. Pursuant to instructions from the Stockmen’s Bank, the | 
respondent remitted to the Stockmen’s Bank the net proceeds of the | 
sales which he had made of the cattle as commission merchant. This | 
remittance was in the form of a check dated August 18, 1948, payable F 
to Marion Petsch and Stockmen’s Bank in the amount of $42,964.66 F 
drawn on the Packers National Bank, Omaha, Nebraska, by Corn f 
Belt Commission Company by Lance Boyce. This was the amount f 
of the net proceeds less the amount of the draft for $10,000 which had 


previously been paid by the Corn Belt Commission Company. 


9. Marion Petsch did not act as the agent of the respondent, Michael | 
Guilfoyle, doing business as the Corn Belt Commission Company, § 


in contracting to buy the cattle of the complainants. 


10. The complaint was filed within 90 days after the cause of action 


accrued. 
CONCLUSIONS 


As stated above, there is no preponderance of evidence on the 
‘ principal factual isue. Inasmuch as complainants have the burden! 


of proof and have failed to prove their case by a preponderance of | 


the evidence, it must be concluded that respondent has not violated | 


the act as alleged. 
ORDER 


The complaint is dismissed. Copies hereof shall be served anal 


be 


the parties by registered mail or in person. Pe 


(No. 2293) 


In re Quaker Packine Company, Inc. P&S Doc. No. 1838. Decided F 


December 13, 1949. 


Cease and Desist—Violation of Act 


Respondent and its agents and employees are ordered to cease and desist from 
the practice of purchasing livestock in commerce and failing to pay 
therefor.* 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Contract of Purchase and Sale—Risk of Goods Taken Into Buyer’s Possession— 
Examination of Goods Deferred for Convenience of Buyer 


Where goods are taken into the buyer’s possession and examination is deferred 
for his convenience until an indefinite time in the future, it is a harsh rule 
if the goods are held to be still the property of the seller and at his risk.* 

Mr. William G. Bethards, Jr., for complainant. Messrs. Scoblionko and Frank, 
of Allentown, Pennsylvania, for respondent. Mr. John J. Curry, Hearing 
Examiner. 


Decision by Thomas J. Flavin, Judicial Officer. 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under Title II of the Packers and 
Stockyards Act, 1921, as amended (7 U.S. C. 181, e¢ seg.) instituted 
by acomplaint filed April 27, 1949, by the Acting Director of the Live- 
stock Branch, Production and Marketing Administration, against the 
respondent, Quaker Packing Company, Inc., Allentown, Pennsylvania. 
It is charged in the complaint that the respondent engaged in and 
used unfair, unjustly discriminatory and deceptive practices and de- 
vices in commerce, contrary to the provisions of section 202 of the 
act (7 U. S. C. 192), in that the respondent, while operating as a 
packer subject to the provisions of the aforesaid act, purchased 21 
head of cattle from the Arbree Commission Company, Jersey City 
Stock Yards, Jersey City, New Jersey, and failed to make full payment 
therefor to the said Arbree Commission Company. Service of the 
complaint was duly made on the respondent and in due course a hear- 
ing was held at Allentown, Pennsylvania, on July 8, 1949, before John 
J. Curry, an examiner of the Office of Hearing Examiners. William 
E. Bethards, Jr., attorney, Office of the Solicitor, appeared on behalf 
of the complainant. E. G. Scoblionko of the law firm of Scoblionko & 
Frank, Commonwealth Building, Allentown, Pennsylvania, appeared 
on behalf of the respondent. Joseph Arbree, a partner in the Arbree 
Commission Company firm; Eugene J. Rudman, president of the 
Quaker Packing Company, Inc.; and Edward A. Purwin, superintend- 
ent of the Jersey City Stock Yards, appeared and testified at the 
hearing. Subsequent to the hearing the complainant availed itself 
of the right to file suggested findings of fact, conclusions, and order 
with the Hearing Clerk of the Department. The examiner issued his 
report recommending that respondent be found to have violated the 
act as charged and that a cease and desist order be issued. Respond- 
ent filed no exceptions to the report. This decision and order follow 
the examiner’s recommendations. 





*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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SUMMARY OF THE EVIDENCE 


There is no dispute in this matter as to the fact that an oral purchase 
and sale agreement was entered into by Arbree and Quaker concerning 
the 21 head of cattle involved herein and that Quaker accepted and 
paid for 19 of such cattle. However, Quaker contends that the ani- 
mals were bought subject to a warranty as to condition with the 
attendant right in it to reject any or all of the animals if they failed 
to measure up to such warranty; that two of the animals were found 
to be diseased upon delivery at Allentown, Pennsylvania, and had to 
be condemned; and that it was justified in refusing to pay for the 
‘cost of the two diseased animals. The seller, Arbree, contends that 
the animals were sold without any warranty as to health or condition 
and without any right of rejection at any time after sale. Since the 
contract expressing the agreement between the parties is not in writing 
it becomes necessary to ascertain its precise terms and conditions 
through an analysis of the testimony and facts of record. 

Joseph Arbree, a partner in the Arbree Commission Company doing 
business at the Jersey City Stock Yards, testified substantially as 
follows: that on September 20, 1948, Arbree sold to Quaker 21 head 
of cattle at a total purchase price of $4057.85; that the animals were 
purchased for Quaker by Max Rosenberg, Quaker’s buyer at the stock- 
yards, who examined the animals at the time of sale and who was 
present when they were weighed; that the animals were not sold 
subject to inspection at a later date by the purchaser; that no repre- 
sentation was made as to the health or condition of the animals; that 
Arbree assumed no responsibility for the care or custody of the animals 
after they were weighed; that Quaker’s buyer, Rosenberg, did not 
request that the animals be marked for identification purposes; that 
it is not the practice or custom at the Jersey City Stock Yards for 
commission firms to yard or pen cattle after they pass over the scale, 
but, on the contrary, that duty devolves upon the buyer of the cattle; 
that there was no “specific arrangement” to the contrary, namely, that 
Arbree would yard and pen the animals after sale; that Arbree has 
paid its principals, the shippers and owners of the cattle, the agreed 
price for the 21 head of cattle; that Arbree submitted its invoice to 
Quaker covering the 21 head of cattle in question at a total price of 
$4057.85; that Quaker deducted the sum of $386.46 from the total 
amount of the invoice when payment was made to Arbree; that Arbree 
had not previously had any disputes or difficulties with Quaker with 
regard to sales of diseased cattle or of switching cattle after sale 
at the stockyards; that he, Joseph Arbree, did not, on the day of the 
sale of the animals, talk over the telephone with Eugene Rudman, 
president of Quaker, concerning the sale of the animals, but, on the 
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contrary, he knew that Rosenberg phoned Rudman on that day; that 
Arbree is permitted by the yard company to use certain pens at the 
stockyard for the conduct of its business; that such pens are assigned 
to its use for holding livestock prior to sale; and that after livestock 
is sold and weighed it is the custom and practice at the Jersey City 
Stock Yards to place such livestock in holding pens not under the 
control of the commission firms. 

The witness Arbree also testified that the 21 head of cattle in ques- 
tion were transported from the Jersey City Stock Yards to Quaker’s 
plant at Allentown, Pa., by truck and that an employee of the yard 
company and the truck driver loaded the animals on the truck at the 
stockyard. 

Edward A. Purwin, a witness for the Government, testified as fol- 
lows: that he has been superintendent of the Jersey City Stock Yards 
for six years and has been employed in said stockyards since 1930; 
that after cattle are weighed at the stockyards it is the practice and 
custom at the yards for the buyer or his representatives to take them 
and place them in the first available pens at hand; that the person plac- 
ing the cattle in the pens would have control and supervision of the 
pens at that moment; that neither the stockyard nor the various com- 
mission firms assume responsibility for placing the cattle into holding 
pens after the cattle pass over the scale; that when the buyer’s truck 
arrives to truck out the cattle they are checked out by a receiving and 
delivery clerk employed by the Jersey City Stock Yards; that if the 
cattle are to remain in the pens for any length of time the purchaser 
pays for feeding and care supplied by the Jersey City Stock Yards; 
that the yard company has had no complaints about switching live- 
stock on its premises; and that the yard company’s tariff filed with 
the Department of Agriculture provides that its yardage charge does 
not include yarding of livestock after the animals leave the scale. 

Eugene J. Rudman, President of the Quaker Packing Company, 
testified substantially as follows: that Max Rosenberg telephoned 
him on September 20, 1948, and stated that Arbree had a “fine bunch 
of cows for sale” but that he, Rudman, stated that he did not want to 
do business with that company because of past trouble with it; that 
Rosenberg then put Joseph Arbree on the phone and Arbree requested 
another chance to sell to Quaker but that the price was not agreeable 
to Rudman; that Rosenberg called back later and stated that Arbree 
had agreed to Quaker’s price; that Rosenberg told him that the cows 
“were the finest bunch of cows you ever got” ; that he, Rosenberg, talked 
with a member of the Arbree firm and a “specific understanding” was 
reached that the 21 head of cattle were to be marked, penned, and cared 
for by said firm until Quaker’s trucker arrived for them; that when the 
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trucker delivered the cattle to Quaker, a Dr. Manter examined them 
as they were unloaded and two cows had to be condemned; that the 
animals were not marked as promised; that he, Rudman, immediately 
communicated with the Arbree firm concerning the condemned ani- 
mals and advised Arbree that Rosenberg had informed him that the 
cattle were not the cattle he had bought; that Quaker paid for the 
cattle in full except that the sum of $386.46 representing the two con- 
demned cows was deducted from the invoice; that prior to this trans- 
action Quaker had had similar difficulties with Arbree concerning 
livestock; that Max Rosenberg told him that two cows had been 
. switched at the stockyards; that the special arrangement that Arbree 
should mark, pen and care for the livestock was obtained because he 
did not know whether his truck could pick up the cattle on the night 
of September 20, 1948; and that his truck picked up the cattle the fol- 
lowing day—Septemver 21, 1948, 

On cross-examination, Rudman stated that the cattle were delivered 
to Quaker at Allentown, Pennsylvania, on either the following after- 
noon or on the morning of the following day; that respondent’s Ex- 
hibit No. 1 indicates that the two head of cattle were slaughtered on 
September 22, 1948 ; that he was not present at the time the 21 head of 
cattle were received at the plant but his plant manager told him that 
they were not marked; that his plant manager knew about the agree- 
ment that the cattle were to be marked by Arbree; that he “made the 
deal over the telephone when they called me”; that he asked Rosenberg 
to testify on his behalf but did not subpoena him to appear as a wit- 
ness; that he did not see the cattle which were delivered to his plant 
but that the trucker told him they were the same cattle picked up at 
the stockyards; and that he did not subpoena the trucker to testify on 
his behalf. 

Edward A. Purwin, upon being recalled to the stand, testified that 
the stockyard company’s delivery receipt showed that the 21 head of 
cattle were delivered to Quaker’s trucker at 3:45 P. M. September 
20, 1948; and that complainant’s Exhibit No. 11, a copy of the original 
receiving slip handed to Quaker’s trucker, disclosed that the 21 head 
of cattle were received by said trucker in good condition. 

In the usual course of business when livestock are sold at a posted 
stockyard the livestock involved are driven across the scale operated 
by the stockyard company and, ordinarily, in the absence of an agree- 
ment to the contrary, legal title passes to the purchaser at the time of 
weighing, and payment of the purchase price is made on the basis of 
the weight recorded. Jn re Paul P. Deems, Respondent, 1 A. D. 381. 
Thus by custom and usage, and upon the basis of the scale tickets is- 
sued in this transaction, the title to the 21 head of livestock involved 
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herein became vested in Quaker after the animals were weighed. The 
evidence also shows that, according to the custom and practice pre- 
vailing at the Jersey City Stock Yards, when the weighing function 
is completed and title to the livestock automatically passes from the 
seller to the buyer, the former’s responsibility for the care and control 
of the animals is ended. However, Quaker contends that a specific 
arrangement was entered into whereby Arbree was to mark, pen and 
care for the livestock after they passed over the scale ; that Arbree war- 
ranted the health and condition of the animals; and that because these 
specific conditions were not fully complied with, Quaker was justified 
in rejecting two of the 21 head of cattle it purchased. Quaker also 
contends that some undisclosed person or persons switched some of 
such livestock inasmuch as Rosenberg advised it that two of the ani- 
mals received at Allentown, Pa., were not the livestock he purchased 
for Quaker at the stockyards. These contentions are denied by Jo- 
seph Arbree who testified that his firm could not possibly have any 
knowledge that the livestock delivered to Quaker at Allentown, Pa., 
were the same livestock sold to Quaker at Jersey City. 

The evidence shows that Rosenberg was Quaker’s agent in the 
transaction and was present when the livestock were sold and weighed 
at the stockyards. Quaker employed the trucker who loaded and 
transported the livestock from Jersey City to Allentown, Pa., and its 
trucker signed a receiving slip at the stockyards stating that the live- 
stock were received in good condition. Therefore, if switching of 
livestock took place, as Quaker contends, the responsibility therefor 
may well be placed at Quaker’s door since, according to the evidence, 
Quaker and its agents exercised dominion and control over the live- 
stock from the time it was sold until delivery at Allentown, Pa. The 
rule of law applicable here is that: “Where goods are taken into the 
buyer’s possession and examination is deferred for his convenience 
until an indefinite time in the future, it is a harsh rule if the goods are 
held to be still the property of the seller and at his risk.” 3 Williston, 
On Sales 474 (Rev. ed.) It follows from the foregoing that in the 
absence of a written memorandum evidencing a special agreement, or 
of some other means of establishing such an agreement, that the live- 
stock involved were sold without any special representation as to con- 
dition or agreement to assume responsibility for their care and custody 
after sale. The weight of the evidence favors the conclusion that the 
arrangement was an unrestricted purchase and sale transaction under 
which the purchaser is liable for the full purchase price of the livestock. 
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FINDINGS OF FACT 


1. The respondent, Quaker Packing Company, Inc., 104 Union 
Street, Allentown, Pennsylvania, during the times mentioned herein, 
was engaged in the business of buying livestock in commerce for pur- 
poses of slaughter. 

2. On September 20, 1948, the Arbree Commission Company, Jersey 
City Stock Yards, Jersey City, New Jersey, sold 21 head of cattle to 
the Quaker Packing Company, Inc., Allentown, Pennsylvania, for a 
total purchase price of $4,057.85. The Jersey City Stock Yards is a 
posted stockyard under the Packers and Stockyards Act, 1921, as 


- amended. 


8. The livestock thus purchased were shipped in commerce from the 
Jersey City Stock Yards, Jersey City, New Jersey, to the respondent 
at Allentown, Pennsylvania. The livestock in question were sold 
without any representation or warranty as to health or condition and 
without any agreement to care therefor after sale, and title to the 
animals passed to the purchaser after weighing at the scales of the 
Jersey City Stock Yards, 

4, The Arbree Commission Company submitted its invoice to the 
respondent in the amount of $4,057.85, all of which sum was duly paid 
by the respondent except the sum of $386.46, the price of two con- 
demned cows allegedly examined by the respondent at Allentown, 
Pennsylvania. 

5. The respondent, although requested to do so by the complainant, 
has repeatedly refused to remit the sum of $386.46 to the complainant. 


CONCLUSIONS 


The evidence in this case shows that the respondent purchased 21 
head of cattle in interstate commerce for the purpose of slaughtering 
the same and selling the meat products thereof to its customers. By so 
doing, the respondent operated as a packer within the meaning of that 
term as it is defined in Section 201 of the act (7 U. S.C. 191). The 
refusal and failure of the respondent to pay for livestock thus pur- 
chased in commerce constituted engaging in an unfair and deceptive 
practice and device in violation of Section 202 (a) of the act (7 U.S. C. 
192a). ln re Fred A., Edward and Bessie Ainbinder, 7 A. D. 288 
(1948). The respondent, Quaker Packing Company, Inc., its agents 
and employees should be ordered to cease and desist from violating the 
Act and the regulations issued pursuant thereto, the only administra- 
tive sanction available in this proceeding. Failure to comply with 
such cease and desist order makes the respondent liable to criminal 
prosecution as provided in Section 205 of the act (7 U. S. C. 195). 
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ORDER 


The respondent, Quaker Packing Company, Inc., its agents and em- 
ployees, shall cease and desist from the practice of purchasing livestock 
in commerce and failing to pay therefor. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(No. 2294) 


In re Market Acencies AT Fort Wortu Union Stock Yarps. P&S 
Doc. No. 445. Decided December 15, 1949. 


Modification of Rates and Charges 


Jnasmuch as the parties are agreed and no objection has been filed, subject to 
all the terms and conditions of the stipulation referred to herein, the respond- 
ents are authorized to file new schedules of charges which shall conform to 
the joint tariff No. 8 referred to herein, and, for good cause shown, this 
order shall become effective in less than 30 days. 

. John J. Murray for Livestock Branch, Production and Marketing Adminis- 
tration. Messrs. Odus Smith and H. P. Hutchens, of Fort Worth, Texas, for 
respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
SUPPLEMENTAL ORDER 


The respondents are now operating under an order issued on Novem- 
ber 80, 1948 (7 A. D. 1062), authorizing the assessment of the current 
temporary rates for stockyard services during the period beginning 
January 1, 1949 and ending December 31, 1949. 

On November 1, 1949, respondents filed a petition in the form of a 
letter addressed to the Hearing Clerk. This letter, which was dated 
October 28, 1949, requested modification of the current rates as indi- 
cated by proposed joint tariff No. 8, copy of which was attached to the 
letter dated October 28, 1949 mentioned above. 

Notice of the petition was published in the Federal Register on 
November 24, 1949 (14 F. R. 7133). This notice set out in detail all 
of the rates petitioned for. No objection to the action petitioned 
for has been received. 

On December 12, 1949, the Livestock Branch filed an answer recom- 
mending that respondents be authorized to file new schedules embody- 
ing the charges set out in the proposed joint tariff No. 8 received by 
the Hearing Clerk on November 1, 1949, and referred to in respond- 
ents’ petition as well as in the notice published in the Federal Register 
on November 24, 1949. The recommendation of the Livestock Branch 
is made upon condition that this order embody all of the terms and 
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conditions of a stipulation entered into by the parties which is a part 
of the answer filed in this docket on November 29, 1949. 

Inasmuch as the parties are agreed and no objection has been filed, 
subject to all the terms and conditions of the stipulation referred to 
above, the respondents are authorized to file new schedules of charges 
which shall conform to the joint tariff No. 8 referred to above. 

The respondents who must prepare for and be ready to comply 
with this rule on its effective date, wish to have it become effective 
as soon as possible. All interested persons have been afforded a period 
of fifteen days within which to be heard on the proposed rule. The 
Packers and Stockyards Act provides that no order of this nature 
shall be effective in less than five days after the date thereof. Any 
undue delay may adversely affect marketing conditions. Accord- 
ingly, good cause is found for making this order effective in less than 
thirty days. 

This order shall become effective on January 1, 1950, and remain 
in effect until and including December 31, 1950, unless changed by 
further order before that date. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(No. 2295) 


In re New Jersey Coop Company, Inc., rt at. P&S Doc. Nos. 553, 
554 anv 555. Decided December 20, 1949. 


Continuation of Rates and Charges 


Inasmuch as the parties are agreed and no increase in rate has been petitioned 
for, the order of December 27, 1945 is continued in effect for a period of two 
years, and, for good cause shown, this order shall become effective in less than 
30 days. 

Mr. John J. Murray for Livestock Branch, Production and Marketing Administra- 
tion. Mr. Louis Deitel, of Hoboken, New Jersey for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER 


The respondents are now operating under an order issued on De- 
cember 27, 1948 (7 A. D. 1195), pursuant to the provisions of the Pack- 
ers and Stockyards Act, 1921, as amended (7 U. S. C. 181 e¢ seq.). 
This order authorized the respondents to put into effect a charge of 
85¢ per coop and continues the order of December 20, 1946 (5 A. D. 
885) in all other respects to and including December 31, 1949. 





8A. D. INDIAN RIVER CITY PACKING HOUSE UV. WARD FRUIT, ETC. 1343 


By a petition filed on Nevember 14, 1949, the respondents have re- 
quested that the order of December 27, 1948, be continued in effect 
permanently. 

On December 13, 1949, the Livestock Branch filed an answer recom- 
mending that the current order be extended for a period of two years 
beginning January 1, 1950. 

Inasmuch as the parties are agreed and no increase in rate has been 
petitioned for, the order of December 27, 1948, is continued in effect. 
for a period of two years. 

The rate currently in effect was first authorized by the order of 
December 27, 1948, mentioned above. This order, increasing the rate 
from 78¢ to 85¢ per coop was preceded by notice published in the Fed- 
eral Register (13 F. R. 7672) and opportunity for all interested per- 
sons to be heard in the matter was afforded. No protest against the 
action petitioned for was received. This order merely continues the 
current rate in effect for an additional period. In view of the forego- 
ing it is found that notice and public procedure on the proposed rule 
are unnecessary. 

The respondents who must prepare for and be ready to comply with 
this rule on its effective date wish to have it become effective upon the 
termination of the current order, i. e., January 1, 1950. The Packers 
and Stockyards Act provides that orders of this nature shall not be- 
come effective in less than five days after the date thereof. Any undue 
delay in making the order effective may have an adverse effect upon 
marketing facilities. Accordingly, good cause is found for making 
this order effective in less than 30 days. 

This order shall become effective on January 1, 1950, and remain 
in effect to and including December 31, 1951, unless changed by further 
order prior to that date. 

Copies hereof shall be served upon the parties by registered mail or 
in person. 


(No. 2296) 


Inpran River Crry Pack1na Hovse v. Warp Fruit & Propuce Com- 
pany. PACA Doc. No. 5218. Decided December 1, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant sold a truckload of oranges to respondent who accepted the 
oranges but failed to pay the purchase price, and respondent failed to file 
an answer to the complaint, it is held, that respondent’s failure to file an 
answer constitutes an admission of the facts alleged in the complaint, and 
respondent’s failure to pay the agreed purchase price is a violation of the 
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act, for which reparation should be awarded complainant in the amount 
of the purchase price, with interest.* 


Messrs. Crofton, Wilson ¢ Brewer, of Titusville, Florida, for complainant. Mr, 
BE. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 














This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
An informal complaint was received March 31, 1949. A formal com- 
plaint was filed September 26, 1949, alleging respondent’s failure to 
pay for a truckload of oranges purchased from complainant on or | 
about February 16, 1949. A copy of the report of investigation made | 
by the Department was served upon complainant’s attorneys on 
October 19, 1949. On October 18, 1949, copies of the report of in- f 
vestigation and the formal complaint were served upon respondent, | 

At the time of service of the formal complaint, respondent was | 
notified in writing that an answer should be filed within 20 days | 
thereafter and that, in accordance with section 47.8 (c) of the rules of | 
practice, failure to file an answer would constitute an admission of | 
the facts alleged in the complaint. Respondent did not file an answer 
and this proceeding is disposed of on the basis of such default. 
























FINDINGS OF FACT 


1. Complainant is an individual, Frank G. Clark, doing business 
as Indian River City Packing House, whose post office address is 
Indian River City, Florida. 

2. Respondent is an individual, Frank H. Ward, doing business as 
Ward Fruit & Produce Company, whose post office address is 601 
North Mengum Street, Durham, North Carolina. At the time of 
the transaction complained of herein, respondent was licensed under 
the act. 

3. On or about February 16, 1949, in the course of interstate com- 
merce, complainant contracted to sell to respondent 60 boxes of “No.2 
and Bronze” oranges at $2.50 per box and 25 boxes of size 288 oranges [ 
at $1.75 per box, f. o. b. respondent’s truck in Indian River City, 
Florida. The total purchase price was $193.75. 

4. On or about February 16, 1949, oranges which complied with the 
terms of the contract were delivered to respondent in Indian River 
City, Florida, and were transported by respondent to Durham, North 


Carolina. 




















*Reference to other points involved in this case will be found in Index-Digest and : 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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5. Respondent accepted the oranges but has paid to complainant no 
part of the $193.75 agreed purchase price. 

6. Informal complaint was received March 31, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal complaint 
constitutes an admission of the facts alleged therein as provided for 
in the rules of practice (7 CFR 47.8 (c) ). 

The facts thus admitted are that respondent purchased from com- 
plainant a truckload of oranges at the agreed price of $193.75; that 
complainant supplied oranges which were in accordance with the terms 
of the contract; and that respondent accepted the oranges but has 
failed to pay any part of the agreed purchase price. Ina letter dated 
June 16, 1949, received by the Department during the investigation 
of the informal complaint, respondent acknowledged the debt in full 
but stated that due to financial difficulties he was unable to pay at 
that time. Although respondent promised to make a partial payment 
by August 1, 1949, and pay the balance by October 1949, no such 
payments have been made. The failure of respondent to pay the 
purchase price of the oranges is in violation of section 2 of the act. 
Complainant should be awarded reparation in the amount of $193.75, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant as reparation, $193.75, with interest thereon at the 
rate of 5 percent per annum from March 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2297) 


J. R. Tuomas Propuce Company v. SAM Barone. PACA Doc. No. 
5217. Decided December 1, 1949. 


Failure to Pay Balance of Purchase Price—Default 


Where complainant sold a truckload of produce to respondent who accepted de- 
livery, paid part of the purchase price but has failed to pay the balance, and 
has failed to file an answer to the complaint, it is held, that his failure to 
answer constitutes an admission of the facts alleged in the complaint, and 
complainant should be awarded reparation in the amount of the unpaid bal- 
ance of the agreed purchase price.* 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 








1346 


J. R. Thomas Produce Co., of Hendersonville, North Carolina, complainant pro 
se. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.), 
instituted for the recovery of the unpaid balance of the agreed purchase 
price for a truckload of produce which complainant sold and delivered 
to respondent at Hendersonville, North Carolina, on July 25, 1949, for 
transportation by truck in interstate commerce to Memphis, Tennes- 
see. A copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent by registered mail on October 
21, 1949. On the same day, a copy of the report of investigation was 
likewise served upon complainant. 

At the time of service of the complaint, respondent was notified 
in writing that an answer to the complaint should be filed within 20 
days from the receipt of such notice, and that failure to do so would 
constitute an admission of the facts alleged in the complaint, in ac- 
cordance with section 47.8 (c) of the rules of practice (7 CFR 47.8 (c)). 
The respondent has failed to file an answer and this proceeding is dis- 
posed of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Eunice M. Thomas 
and J. R. Thomas, doing business as the J. R. Thomas Produce Com- 
pany, whose post office address is 475 South Church Street, Hender- 
sonville, North Carolina. 

2. Respondent, Sam Barone, is an individual trading as the M and 
B Produce Company, whose post office address is 368 Washington 
Street, Memphis Tennessee. At the time of the transaction involved 
herein, respondent was licensed under the act. 

3. On July 25, 1949, in the course of interstate commerce, com- 
plainant, by oral contract, sold to respondent a truckload of perish- 
able agricultural produce consisting of beans, squash, limes, and cu- 
cumbers, at agreed prices totalling $1153.15. 

4. On the day the purchase was made, respondent inspected and 
accepted delivery of the produce involved in this proceeding and paid 
complainant $800 in cash. Respondent promised to pay complain- 
ant the remaining $353.15 immediately on arrival at Memphis, Ten- 
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nessee, but he has failed ever since to pay complainant any part of that [ 


amount. 
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5. The formal complaint was filed October 11, 1949, which was 
within nine months from the time the cause of action herein accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint (7 CFR 
47.8 (c) ). 

The facts thus admitted are that respondent purchased and ac- 
cepted delivery of a truckload of perishable agricultural produce con- 
sisting of beans, squash, limes, and cucumbers, paid a part of the 
agreed purchase price in cash, and agreed to remit the balance of 
$353.15 immediately on arrival at his place of business in Memphis, 
Tennessee, but no part of this remainder of the purchase price has 
been paid to complainant. Respondent’s failure to pay this balance 
of $353.15, is a violation of section 2 of the act. 

Complainant should be awarded reparation in the amount of $353.15, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $353.15, with interest thereon at the 
rate of 5 percent per annum from August 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2298) 


Maovrice KreLuerMAN v. L. GILLARDE COMPANY AND RITTER AND Post. 
PACA Doc. No. 5000. Decided December 1, 1949. 


Failure to Deliver—Agency—Sales 


Where complainant failed to secure delivery of a carload of cantaloups because 
seller’s agent had sold the shipment to another buyer, it is held, that the 
failure to deliver was a direct result of seller’s failure to cancel agent’s 
authority to sell before negotiating a sale to complainant and seller is 
liable for loss sustained by complainant.* 


Damages—Alleged Loss of Profit from Resale, Not Allowed 


Damages for failure to deliver, based on loss of profit from resale, not allowed 
where seller was not informed of resale when contract in question was 
negotiated.* 

Measure of Damages Upon Failure to Deliver 

Measure of damages, in case of failure to deliver, is difference between con- 
tract price and market or current price at time delivery should have been 
made.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Mr. Alevander Golbus, of Chicago, Illinois, for complainant. Mr. Henry T. 
Spiegel, of Manitowoc, Wisconsin, for respondent L. Gillarde Co. Messrs, 
Meyers & Meyers, of Fresno, California, for respondent Ritter and Post. 
Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicia? Officer 
PRELIMINARY STATEMENT 
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This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
In a formal complaint filed May 26, 1948, complainant alleges that 
on or about August 15, 1947 he purchased a carload of “Chumy brand” 
cantaloups from respondent Ritter and Post; and that he then jointed 
the shipment to Al Kaiser and Company, who sold the cantaloups to 
Joe Macaluso. It is alleged that about the same time that this trans- 
action took place, respondent L. Gillarde Company asserted a right 


of control over the shipment and diverted it to its own use. The | 
complaint further alleges that as a result of respondents’ failure to | 
deliver the cantaloups he was damaged in the net sum of $320.25. © 
Subsequently complainant claimed a loss of $415 in connection with | 


this transaction. 


A copy of the formal complaint and a copy of the report of investi- § 


gation prepared by the Department were served by registered mail on 
respondents L. Gillarde Company on July 10, 1948; Ben Post on 


July 12, 1948 and Ben Ritter on August 6, 1948. On July 14, 1948 | 


a copy of the report of investigation was served upon complainant. 
Respondent L. Gillarde Company filed an answer alleging that the 
shipment in question was properly diverted to its customer and denies 
that any agreement existed whereby this respondent agreed to deliver 
the shipment to complainant and therefore denies any obligation to 
complainant in connection with this transaction or any privity of 
contract between it and complainant. This respondent contends that 
on August 13, 1947 it was authorized to handle car PFE 43386 on con- 
signment for the account of respondent Ritter and Post if $3.00 f. o. b, 
could be secured for it, and the shipment was sold by this respondent 


in the normal and regular course of business on August 16, 1947 for | 


$976, which was the price set by respondent Ritter and Post. It is 
asserted that after this sale had been completed by the L. Gillarde 
Company, the shipper, respondent Ritter and Post, advised that other 
disposition had been made of the shipment. 

Respondent Ritter and Post filed an answer admitting the sale of 
the shipment to complainant at the price stated in the complaint, and 
alleging that it offered to divert the shipment for complainant but 





the offer was refused by complainant who stated that he would divert | 
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the car. This respondent alleges that it did not sell the carload of 
cantaloups to the L. Gillarde Company but, instead, delivered all evi- 
dence of sale and the bill of lading to complainant. This respondent 
denies any liability for failure to deliver the carload of cantaloups to 
complainant, and contends that the shipment was delivered to the L. 
Gillarde Company without authority. 

Since the amount involved in this controversy is less than $500, the 
proceeding is handled in accordance with the shortened method of 
procedure provided in section 47.20 of the rules of practice (7 CFR 
47.20). Sworn statements of fact were submitted by complainant and 
respondent L, Gillarde Company. 


FINDINGS OF FACT 


1. Complainant, Maurice Kellerman, is an individual whose post 
office address is 182 North Sycamore Avenue, Los Angeles, California. 

2. Respondent L. Gillarde Company is a corporation whose address 
is 79 South Water Market, Chicago, Illinois. At the time of the 
transaction involved herein this respondent was licensed under the 
act. 

3. Respondent Ritter and Post is a partnership composed of Ben 
Ritter and Ben Post, whose post office address at the time of this trans- 
action was Barbara Worth Hotel, El Centro, California. At the 
time of the transaction involved herein respondent was not licensed 
but was subject to license under the act, and subsequently paid an 
arrearage fee of $2.50 to cover the period of time involved. 

4. On August 13, 1947, a carload of 312 crates of cantaloups con- 
tained in car PFE 43386 was shipped from Mendota, California, con- 
signed to respondent Ritter and Post at Kansas City, Missouri. 

5. On or about August 15, 1947, complainant contracted in inter- 
state commerce to purchase and respondent Ritter and Post to sell a 
rolling carload of cantaloups, contained in car PFE 43386, at the 
agreed price of $2.75 per crate for 202 crates, and $2.50 per crate for 
110 crates, plus $40.00 for top ice, or $870.50 for the carload f. o. b. 
shipping point, which sum was paid by complainant on the day the 
sale was negotiated. During the forenoon of the following day, com- 
plainant ordered the carrier to divert the shipment to Al Kaiser and 
Bros., Kansas City, Missouri, with whom complainant had entered 
into a joint account agreement for the handling of this shipment. 

6. Pursuant to negotiations previously entered into by respondent 
Ritter and Post and Pal Thompson, who was the California repre- 
sentative for respondent L. Gillarde Company, the latter sold the 
carload of cantaloups in controversy on August 16, 1947 to a pur- 
chaser located in Minneapolis, Minnesota, at the f. o. b. price of $976 
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and ordered the car diverted to this buyer’s customer in North Dakota. 
Subsequently, respondent L. Gillarde Company paid complainant 
$976 for the shipment through the Department and without prejudice, 

7. On August 18, 1947, Al Kaiser and Bros. sold the shipment in 
controversy to Joe Macaluso of Chicago, Illinois, at the agreed price 
of $3.75 per crate, plus $40.00 for top ice, or $1,210 for the carload 
f. o. b. California shipping point. At noon on the same day, when Al 
Kaiser and Bros. ordered the car diverted to this buyer, the company 
was promptly informed by the carrier that this diversion would not 
be accomplished because of the prior diversion order of respondent L. 
Gillarde Company, who had secured possession under its bond with 
the railroad. 

8. The record includes a transcript submitted by the L. Gillarde 
Company of a “soundscriber” record of a telephone conversation on 
August 19, 1947, between Mr. Gillarde of the L. Gillarde Company 
and Mr. Ritter of Ritter and Post, pertaining to the shipment in con- 
troversy, which is in part as follows: 

“GILLARDE. NOW WHEN YOU GAVE THOMPSON THAT CAR YOU TOLD 
HER THAT WE COULD SELL THAT CAR FOR $3.00 FOB IS THAT RIGHT? 

“Ritter. THAT’S RIGHT.” 

This transcript was incorporated in the Department’s report of in- 
vestigation which was served on Ben Ritter and its correctness has not 
been denied by this respondent. 

9. As a result of the failure to secure possession of the shipment in 
controversy, the Joe Macaluso Company claimed damages of 50 cents 
per crate on the 312 crates, plus $25 for brokerage, or a total of $181, 
which has been paid by Al Kaiser and Bros. with whom complainant 
had jointed the shipment. 

10. Informal complaint was filed in this proceeding on August 26, 
1947 which was within nine months after accrual of the cause of 
action alleged. 


CONCLUSIONS 


This is a proceeding for the recovery of a loss resulting from com- 
plainant’s failure to secure delivery of a carload of cantaloups which 
he purchased from respondent Ritter and Post and thereafter sold on 
joint account with Al Kaiser and Bros. at a profit. Complainant 
could not make delivery to his purchaser because respondent Ritter 
and Post had previously authorized respondent L. Gillarde Company 
to sell the shipment for a specified price, which was secured soon there- 
after. Sale and diversion were accomplished by this respondent be- 
fore receiving any notice that respondent Ritter and Post wished to 
withdraw the authority to sell the shipment. Since, on the basis of the 
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admitted facts, there was no privity of contract between complainant 
and respondent L. Gillarde Company, the complaint should be dis- 
missed as to this respondent. 

Respondent Ritter and Post admits negotiating the sale of the car- 
load of cantaloups in controversy to complainant and the failure to 
make delivery ; but Ritter and Post denies any liability to complainant, 
contending that it did everything possible to enable complainant to 
accomplish diversion of the shipment but diversion was prevented 
by respondent L. Gillarde Company. It is clear that diversion to com- 
plainant was prevented by L. Gillarde Company. However, the L. 
Gillarde Company acted under proper authority before receiving any 
notice that respondent Ritter and Post desired to cancel the authority 
to sell and to make other arrangements for the disposition of the ship- 
ment. We find, therefore, that the failure to deliver the shipment of 
cantaloups in question was the direct result of the failure of respond- 
ent Ritter and Post to cancel the authority for respondent L, Gillarde 
Company to sell the cantaloups before making a sale to complainant. 
It might also be pointed out that, whereas Ritter and Post had deliv- 
ered the original bill of lading to complainant on payment of the in- 
voice price and offered to divert the car, this respondent did not take 
further affirmative action, after the “mix-up” became known to all 
parties, to assure delivery to complainant. For example, Ritter and 
Post apparently made no attempt to advise the carrier which diversion 
order was authorized and who was the proper consignee. Under these 
circumstances, we conclude Ritter and Post failed to make delivery in 
accordance with the terms of their agreement with complainant and in 
violation of the act. 

Complainant claims damages based upon its loss of profits on resale 
to Joe Macaluso. However, the resale in question was not negotiated 
by complainant until after the purchase from Ritter and Post was 
completed. Not having been within the contemplation of the parties, 
damages for loss of profits may not be recovered. C. & S. Produce 
Company v. L. N. Cowe, 8 A. D. 614, 619. Similarly, with respect to 
the claim for $181 paid to Joe Macaluso as damages for failure to de- 
liver upon resale to him, Ritter and Post were not put on notice at the 
time of their sale to complainant that failure to deliver might result in 
the damages claimed. Further, there are no facts of record which 
would indicate it was impossible for complainant to make a replace- 
ment purchase to fill the resale contract. Consequently, Ritter and 
Post were without knowledge of such circumstances from which it 
might have been foreseen that the damages in question would result 
from non-delivery, and the claim for $181 must be disallowed. Mar- 
cus & Co. v. K. L. G. Baking Co. (1939) 3 Atl. 2d 627, 122 N. J. L. 202; 
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Czarnikow-Rionda Co. v. Federal Sugar Refining Company (1930) 
255 N. Y. 33, 173 N. E. 913, 88 A. L. R. 1426. 

In accordance with section 67 (3) of the Uniform Sales Act, effective 
in California, and judicial determinations construing such provision, 
where there is an available market for the goods, the measure of 
buyer’s damages for a seller’s failure to deliver is the difference be- 
tween the contract price and the market or current price for the goods 
at shipping point at the time of delivery or refusal to deliver. Com- 
plainant herein should be awarded damages in accordance with that 
rule. Evidence of record shows that the fair, reasonable value of the 
cantaloups, f. o. b. shipping point on August 18, 1947, the date of re- 
sale by complainant and Al Kaiser and Bros. and the date of attempted 
diversion to their purchaser, was $3.75 per crate, or $1,170. This 
amount less the f. 0. b. contract price of $830.50 leaves a difference be- | 
tween contract and market value of $339.50 as damages suffered by 
complainant. The amount paid by complainant, $870.50, should also | 
be returned to him, making a total sum of $1,210 due. L. Gillarde | 
has remitted $976 to complainant, thus leaving a balance of $234 now | 
due complainant. In conclusion, complainant should be awarded 
reparation for $234, plus interest, against respondent Ritter and Post, 


ORDER 


Within 30 days from the date of this decision, respondent, Ritter | 
and Post, shall pay complainant, as reparation, $234, with interest 
thereon at 5 percent per annum from September 1, 1947, until paid. 

The complaint is dismissed insofar as it relates to any liability 
sought to be imposed on respondent L. Gillarde Company. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2299) 


JoHN Spivey v. Dykes Broruers. PACA Doc. No. 5216. Decided 
December 1, 1949. 


Failure to Pay Purchase Price—Default 


Where respondent failed to pay the purchase price for fruits and vegetables 
purchased from complainant and failed to answer the complaint, held, 
respondent’s failure to answer is deemed an admission of the facts alleged in 
the complaint and respondent’s failure to pay the full purchase price is @ 
violation of the act for which complainant is entitled to an award of repara- 
tion for the balance of the purchase price.* 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Hd. 
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Messrs. Lapiana & Weeda, of Washington, D. C., for complainant. Mr, E. D. 
Mulwville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was received March 22, 1949. A formal com- 
plaint was filed September 29, 1949, alleging failure on the part of 
respondent to pay the agreed purchase price for fruits and vegetables 
purchased from the complainant during October 1948. A copy of 
the report of investigation was served upon the complainant October 
18, 1949. On October 14, 1949, copies of the report of investigation 
and the formal complaint were served upon the respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter, and 
that in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute a waiver of oral hearing and an ad- 
mission of the facts alleged in the complaint. Respondent has failed 
to file an answer and this proceeding is disposed of on the basis of 
such default. 


FINDINGS OF FACT 


1. Complainant is an individual, John C. Spivey, whose address is 
1399 5th Street NE., Washington, D. C. 

2. Respondent is a partnership composed of James R. Dykes, George 
W. Dykes, and J. W. Dykes, trading as Dykes Brothers, whose last 
known post office address is 2394 Bay Street Extension, Savannah, 
Georgia. Respondent was not licensed but was operating a business 
subject to license at the time of the transactions involved in this com- 
plaint. The respondent paid arrearage license fees to cover the period 
June 17, 1948, to October 31, 1948. Respondent is reported to have 
gone out of business. 

3. On or about October 12, 1948, in the course of interstate commerce, 
respondent purchased from complainant the following perishable 
agricultural commodities : 

ME i i eect re @ 1.60 $64.00 
Rn ORIEN: OUR OCW oi otal eerie aaa eee @ 1.35 270.00 
eae Wels, HEIRS 8 cn a an nunaaeeeceeoad @ 2.60 

40 Rutabagas 








4. On or about October 26, 1948, respondent purchased from the 
complainant the following perishable agricultural commodities: 





ND i Te NN eg @ 1.35 $135.00 
NU a @ 2.65 397.50 
SEI RUNDE sce ea oe eee eee ee ea eas @ 1.65 82. 50 

Pa ask dade grisea hock pita nici adeaaee ee ace ees 615. 00 


5. The commodities covered by the two sales were delivered by com- 
plainant to respondent or its agent and were thereafter transported in 
respondent’s trucks from Washington, D. C., to Savannah, Georgia, 

6. Respondent accepted the commodities in compliance with the con- 
tracts but has paid complainant only $714.05, leaving a balance due of 
$672.20. 
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7. An informal complaint was received March 22, 1949, which was | 


within nine months after the cause of action accrued, 
CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided in the rules of practice (7 CFR 
47.8 (c)). 


ener ren cree 


The facts thus admitted are that the respondent purchased from | 


complainant on or about October 12, and October 26, 1948, various 
fruits and vegetables for a total purchase price of $1,386.25; that the 
complainant delivered the commodities in accordance with the terms 
of the contract ; that respondent accepted the produce and paid $714.05, 
leaving a balance due of $672.20, no part of which has been paid. In 
the complaint it is alleged that the balance due complainant from 
respondent is $705.51. This includes a previous balance on apples of 
$33.31, which cannot be considered as a basis for reparation because 
no details of the transaction or transactions out of which the alleged 
balance arose have been furnished. The failure of the respondent to 
pay in full for the purchases of October 12 and October 26, 1948, is in 
violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $672.20, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $672.20, with interest thereon at the 
rate of 5 percent per annum from November 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 
Copies hereof shal] be served upon the parties. 
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(No. 2300) 


TuRNER Packine Company v. Fiavor-FresuH Foops Company. PACA 
Doc. No. 5002. Decided December 1, 1949. 


Failure to Pay Purchase Price—Damages 


Where respondent failed to make payment of the purchase price of a carload of 
frozen blackberries and the berries were resold within a reasonable time by 
complainant, held, respondent’s failure to pay the purchase price consti- 
tutes a violation of the act for which reparation, with interest, should be 
awarded complainant, measured by the difference between the original con- 
tract price and the net proceeds of resale.* 


Resales—Reasonable Time 


Where frozen blackberries which were the subject of sale had been delivered by 
complainant-seller to cold storage and respondent-buyer, up to within two 
months of the date of resale, had been requesting an extension of time to 
make payment of the purchase price, held, under the circumstances the resale 
by complainant was made within a reasonable time.* 


Effect of Failure to Secure License Under Act 
Failure to secure a‘license is not a bar to prosecution of a cause of action under 
the act.* 
Mr. Donn F. Lawwill, of Aberdeen, Washington, for complainant. Mr. James 


W. Z. Taylor, of Beverly Hills, California, for respondent. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C., 1946 ed., 499a et seq.). 
Complainant alleges that it sold 45,000 pounds of blackberries to 
respondent at a total purchase price of $9,450, f..0. b. Northwest 
shipping point. It is further alleged that respondent failed to honor 
a draft drawn upon it for the purchase price of the berries or to order 
the berries from storage. Upon resale of the blackberries an alleged 
loss of $4,653.90 was incurred, for which amount complainant seeks 
reparation. 

A copy of the formal complaint and a copy of the report of inves- 
tigation prepared by the Department were served by registered mail 
upon respondent on June 18, 1948. A copy of the report of investi- 
gation was likewise served upon complainant on June 21, 1948. 

Respondent filed an answer to the complaint denying liability on 
the grounds, among others, that complainant knew of respondent’s 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 


1356 §PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D, 


precarious financial condition, and that complainant’s election to per- 
mit the berries to remain in storage up to the date of resale upon the 
possibility that respondent might be able to pay the draft, constituted 
a failure of complainant to resell the berries promptly and to mitigate 
damages. Respondent also alleges that this election of complainant 
constitutes a novation of the contract, releasing respondent from 
liability. Neither party requested an oral hearing. The case, there- 
fore, is handled in accordance with the shortened or informal pro- 
cedure provided by the rules of practice. 


FINDINGS OF FACT 


1. Complainant is an indivdual, Charles O. Turner, doing business 
as Turner Packing Company, whose post oflice address is 207 South 
Harbor Street, Aberdeen, Washington. Prior to March 11, 1947, and 
at the time of the transaction involved herein, Charles O. Turner was 
doing business as an individual under the trade name Polar Packing 
Company at the same address. 

2. Respondent is an individual, Charles F. Amann, doing business 
as Flavor-Fresh Foods Company, with post office address at 1152-53 
East Pico Boulevard, Los Angeles, California. At the time of the 
transaction involved herein, respondent was licensed under the act. 

3. On or about June 17, 1946, contemplating the shipment of a 
perishable agricultural commodity in the course of interstate com- 
merce, the parties entered into a written agreement for the sale by 
complainant to respondent of 45,000 pounds of blackberries to be 
shipped in 1,500 cans of 30-pound content each at an agreed price of 
21 cents per pound, or a total agreed price of $9,450, f. o. b. Northwest 
shipping point. It was further agreed that freezing and the first 
month’s storage charges should be for the account of the seller and 
thereafter for the account of the buyer. The agreement was negoti- 
ated by Rathke and Company, Seattle, Washington, acting on behalf 
of complainant, and Howard T. Burge Company, Los Angeles, Cali- 
fornia, acting for respondent. The written agreement signed by the 
parties is on a form of “Pacific Northwest F. O. B. Frozen Food 
Contract, Amended December 14, 1945, Approved by the Northwest 
Frozen Foods Association.” The contract also provides that the 
berries were to be shipped “when ready” and the terms of sale are 
“Seller’s option—with draft against warehouse receipt when presented 
or draft against shipping documents.” The contract also provides: 

“Goods to be shipped at seller’s discretion as soon as practicable after packing, 
unless buyer notifies seller to not ship as soon as packed, in which event seller may 
place goods in any cold storage warehouse at any Pacific Coast rail shipping 
point designated by seller, and the placing of goods in a cold storage warehouse 
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py the seller shall constitute delivery to the buyer, subject to his right of 
inspection as hereinafter set forth.” 

4, On or about August 19, 1946, respondent was notified that the 
blackberries had been packed by complainant. A certificate of in- 
spection dated September 26, 1946, issued by the State of Washington, 
certified that the berries met the requirements of the State Uniform 
Food, Drug and Cosmetic Act. On the same date, complainant in- 
voiced respondent for the berries at the contract price of $9,450, and 
drew a sight draft dated September 27, 1946, on respondent in this 
amount through the Grays Harbor Branch of the National Bank of 
Commerce of Seattle. The draft was dishonored and subsequently 
protested for nonpayment. 

5. On October 30, 1946, as an indication of his good faith and in- 
tention to pay the sight draft, respondent tendered to Rathke a check 
to cover accumulated storage charges on the berries. In his trans- 
mittal letter, Amann explained that he had been unable to pay the 
sight draft because of financial difficulties, and he stated that “I also 
want to point out that I want the berries.” 

6. Pursuant to respondent’s request, complainant, on or about 
November 19, 1946, extended the time for payment of the sight draft 
drawn on respondent and agreed to hold the berries for respondent 
an additional 30 days provided respondent agreed to pay storage and 
interest charges on the draft. Respondent agreed to these conditions. 

7. Although requested on numerous occasions to do so, respondent 
failed to pay any interest charges on the sight draft drawn upon it by 
complainant. Respondent paid storage charges on the blackberries 
for the period October 10 to November 10, 1946, but failed and re- 
fused to pay storage charges accumulated thereafter. 

8. On or about May 24, 1947, complainant resold the blackberries 
in question for 13 cents per pound, or gross proceeds of $5,850. In 
connection with the resale complainant paid commission charges of 
$234, net storage charges of $437.40 ($510.30 less $72.90 paid by re- 
spondent), and a protest fee of $4.50 on the sight draft. These costs, 
together with interest on the draft at the rate of 6 percent amounting 
to $378, left net proceeds on resale of $4,796.10. 

9. Informal complaint was filed on February 5, 1947, which was 
within 9 months after the cause of action alleged therein accrued. 


CONCLUSIONS 


Respondent does not contest complainant’s allegations with respect 
to the terms of the contract or the failure of respondent to pay the 
purchase price of the shipment. Respondent alleges that at no time 
did complainant prepare and tender for the purpose of the contract 

870896—50—4 
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1,500 cans of blackberries of the content of 30 pounds each. The evi- 
dence, including the statement of storage charges paid by complain- 
ant, shows clearly that 45,000 pounds of berries were prepared and 
tendered by complainant. Whereas, these were packed in 1,800 cans 
of 25 pounds each rather than in 1,500 cans of 30 pounds each as set 
forth in the contract, the invoice sent by complainant to respondent 
showed the 45,000 pounds of berries were packed in 25-pound cans, 
Respondent made no objection to the size of the cans at that time, 
but, to the contrary, thereafter indicated that he still wanted the ber- 
ries. The size of the containers appears not to have been a factor in | 
respondent’s failure to take delivery, and no objection to the tender of | 
delivery was made until the filing of respondent’s answer almost two 
years later. Under the circumstances, we think respondent’s objec- | 
tion is without merit. 

With the following exception, respondent does not deny that com- 
plainant exercised reasonable care and judgment in making resale 
of the berries. In connection with this assigned ground of defense, 
respondent’s allegations are that complainant, upon learning of re- | 
spondent’s precarious financial condition and consequent inability 
in November 1946 to honor the sight draft drawn on him for the pur- | 
chase price, should have resold the berries immediately thereafter | 
to mitigate damages. Respondent argues that the fact complainant | 
held the berries until May 1947 on the possibility that respondent | 
might be able to pay the draft constitutes an election on the part of 
complainant to assume the risk, and that complainant is chargeable 
with the resultant loss. 

We see no merit to respondent’s argument. Under the contract, 
dated June 17, 1946, the berries were to be shipped to respondent 
“when ready.” Respondent was notified on August 19, 1946, that the 
berries had been packed, and on September 27, 1946, a sight draft was 
drawn on respondent for the purchase price. The draft was not paid, 
whereupon, complainant permitted the berries to remain in storage 
and extended the time for payment of the sight draft at respondent’s 
request and upon respondent’s agreement to pay accumulated storage [| 
charges and interest on the draft. In agreeing to complainant’s con- | 
ditions for extension of time to pay, respondent, in his letter of October 
30, 1946, addressed to Rathke, complainant’s buying agent, indicated | 
that he, respondent, wanted to make it clear he wanted the berries. 
Upon a subsequent presentation for payment of the draft in November 
1946, respondent again failed to pay. However, respondent paid 
storage charges on the berries for the period October 10 to November 
10, 1946. Although no further payments of any kind were made, 
respondent continued his endeavors to secure financial assistance to 
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pay the draft. Further, as indicated in a letter addressed to Rathke 
on April 4, 1947, by J. W. Dykes, Specialist in Regulatory Work, 
Fruit and Vegetable Branch, of the Department, respondent, as late 
as March 1947, was continuing in his efforts to secure a purchaser for 
the berries in order that he might take delivery and make resale 
thereof. On or about May 24, 1947, complainant resold the berries. 

Under section 60 of the Uniform Sales Act, where the goods are of 
a perishable nature, or where a buyer has been in default in the pay- 
ment of the price an unreasonable time, an unpaid seller having a right 
of lien may resell the goods, and may recover from the buyer damages 
for any loss occasioned by the breach of the contract or the sale. Sub- 
section (5) requires that the seller exercise reasonable care and judg- 
ment in making a resale. It seems clear that respondent herein had 
been in default in payment of the purchase price an unreasonable 
length of time. Resale by complainant was therefore authorized. 
With respect to respondent’s contention that the resale should have 
been made by complainant at an earlier date, it is observed that the 
berries, while perishable, were in cold storage and there are no facts 
of record which would indicate they were deteriorating in such a 
manner as to require earlier disposal by complainant. In Pride v. 
Marshall, 239 Mass. 53, 131 N. E. 183 (1921), where goods had been 
shipped to a buyer and title passed to him, but he was unable to pay 
the draft and take possession, and the buyer was asking the seller for 
further time in which to dispose of the goods and requesting forbear- 
ance of the seller, it was held that the buyer himself was responsible 
for the delay in making resale and the loss was not attributable to 
the seller. Under the circumstances of record, we conclude that, the 
resale herein was made within a reasonable time, and respondent is 
liable for the loss incurred. 

In its answer, respondent has questioned the identity of complainant 
and alleges that complainant no longer owns the business or the claim 
which is the subject of this complaint. However, respondent has 
offered no evidence in support of these allegations. While it is true 
that complainant attached to his complaint what purports to be an 
undated assignment of the claim in question made by complainant to 
the Grays Harbor Branch, National Bank of Commerce of Seattle, 
Aberdeen, Washington, and the paper does not bear a release, the 
possession of this purported assignment by complainant, and the form 
of the document, leads us to question whether the document is, or has 
ever been effective. We conclude that respondent has failed to bear 
the burden of proving its allegations on the point in question. 

Respondent alleges further that the contract in question is void 
and unenforceable because, contrary to Federal law, it did not provide 
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for inspection and certification of the berries by a Federal Food and 
Drug inspector. We know of no Federal statute containing such 
requirements, and none has been cited to us. 

In connection with respondent’s allegation that the contract is void 
and unforceable because complainant was not licensed under the act 
at the time of the transaction in question, we have previously held that 
failure to secure a license is not a bar to the prosecution of a cause of 
action under the act. Arthur K. Robertson v. S. Landow Fruit and 
Produce Company, PACA Doc. No. 2178, S. 1930. 

The blackberries involved in this case were resold by complainant 
for gross proceeds of $5,850, which, after deducting brokerage expense 
incurred on resale of $234, interest at the rate of 6 percent on the 
draft amounting to $378, a protest fee of $4.50, and net storage charges 
of $437.40 paid by complainant, left net proceeds of $4,796.10. Com- 
plainant’s loss amounts to the difference between the net proceeds on 
resale and the original contract price of $9,450, or $4,653.90. Obrecht 
v. Crawford, 175 Md. 385, 2 A (2d) 1,119 ALR 1129 (1938). In con- 
clusion, respondent’s failure to pay complainant the loss incurred is 
a violation of section 2 of the act for which reparation, with interest, 
should be awarded complainant. 
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ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $4,653.90, with interest thereon at the 
rate of 5 percent per annum from June 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2301) 
PACA Doce. No. 4867.** Decided December 1, 1949. 


Dismissal—Discharge in Bankruptcy 


Where respondent was discharged in bankruptcy and complainant indicated 
that in view of the bankruptcy proé@eeding there would be no object in con- 
tinuing with the balance of its claim before the Department, the complaint 
is dismissed.* 


Mr. John L. Saltonstall, Jr., of Hill, Barlow, Goodale & Wiswall, of Boston, Mas- 
sachusetts, for complainant. Mr. G. V. Weikert, of Los Angeles, California, 
for respondent. Mr. John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
**As explained in Prefatory Note, the identities of the parties are not disclosed.—EHd. 
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ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 1946 ed. 499a et 
seq.), instituted by complainant for the recovery of $6,000 advanced 
to respondent and damages for failure to deliver in connection with 
a contract for the shipment of honeydew melons. An order for the 
payment of the undisputed obligation of $6,000 was issued on January 
18, 1949, the balance of complainant’s claim being left for.subsequent 
determination. 

It has come to the attention of the Department that a voluntary 
petition in bankruptcy was filed by respondent on February 7, 1949, 
and that a discharge in bankruptcy was issued April 20, 1949. It ap- 
pears that complainant’s claim against respondent was listed on the 
schedules which were filed and the claim was covered by the discharge. 
Counsel for complainant indicated in a letter dated November 10, 
1949, that, in view of the bankruptcy proceeding, there would be no 
object in continuing with the balance of its claim before the Depart- 
ment. Accordingly, that part of the complaint pertaining to damages 
is dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2302) 


PACA Doc. No. 5219.** Decided December 1, 1949. 


Failure to Pay Purchase Price—Default 


Where respondent purchased two truckloads of celery from complainant and 
failed to pay the purchase price and failed to answer the complaint, held, 
failure to answer constitutes an admission of the facts alleged in the com- 
plaint, and failure to pay the purchase price is in violation of section 2 of 
the act for which reparation should be awarded complainant.* 

Complainant pro se. Mr. BE. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S.C. 1946 ed. 499a e¢ seq.). 
An informal complaint was received August 29, 1949. A formal com- 
plaint was filed September 18, 1949, alleging respondent’s failure to 
pay for two truckloads of celery purchased from complainant during 


July 1949. A copy of the report of investigation made by the Depart- 


*Reference to other points involved in this case will be found in Index-Digest and 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
**As explained in Prefatory Note, the identities of the parties are not disclosed.—EKd. 
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ment was served upon complainant on October 5, 1949. On October 
20, 1949, copies of the report of investigation and the formal complaint 
were served upon respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, fail- 
ure to file an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Respondent did not 
file an answer and this proceeding is disposed of on the basis of such 
default. 

FINDINGS OF FACT 


1. Complainant is a partnership composed of * * * trading as 
* * * whose post officeaddressis * * *. 

2. Respondent * * * isacorporation whose post office address 
is * * *, At the time of the transactions complained of herein 
respondent was licensed under the act. 

3. On or about July 22, 1949, in the course of interstate commerce, 
complainant sold to the respondent 150 Howard crates of celery at $2 
per crate and 250 half-crates of celery at $1.65 each, making a total 
purchase price of $712.50, f. o. b., Zeeland, Michigan. 

4. On or about July 28, 1949, in the course of interstate commerce, 
complainant sold to the respondent 100 Howard crates of Pascal celery 
at $3.25 each, 96 Howard crates of Golden celery at $2 each, and 200 
half-crates of celery at $1.65 each, making a total of $847, f. o. b., 
Zeeland, Michigan. 

5. Celery which complied with the terms of the contracts was loaded 
by complainant into respondent’ s trucks and shipped from * * *%, 
to the respondent in * * *, on July 22 and July 28, 1949, 
respectively. 

6. Respondent accepted the celery but has paid to complainant no 
part of the agreed purchase prices totaling $1,559.50. 

7. Informal complaint was received August 29, 1949, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided for in the rules of practice (7 
CFR 47.8 (c)). 

The facts thus admitted are that the respondent purchased from 
complainant two truckloads of celery at agreed purchase prices 
totaling $1,559.50; that the complainant shipped celery which was in 
accordance with the terms of the contracts; and that respondent ac- 
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cepted the celery but has failed to pay any part of the purchase prices. 
The failure of the respondent to pay the purchase prices is in violation 
of section 2 of the act. Complainant should be awarded reparation 
in the amount of $1,559.50, with interest. In accordance with com- 
plainant’s request of November 23, 1949, the facts should not be 


published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant as reparation, $1,559.50, with interest thereon at the 
rate of 5 percent per annum from August 1, 1949, until paid. 

Copies hereof shall be served upon the parties. 


(No. 2303) 


Herserr Campsett Co. v. Baier Propuce Co., Inc. PACA Doc. 
No. 5214. Decided December 2, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant sold to respondent a truckload of potatoes and respondent 
accepted the produce but has paid no part of the purchase price, and failed 
to file an answer, it is held, that respondent’s failure to answer constitutes 
an admission of the facts alleged in the complaint and a waiver of oral 
hearing, and respondent’s failure to pay the purchase price is a violation of 
the act for which reparation should be awarded to complainant in the 
amount of the purchase price, plus interest.* 

Herbert Campbell Company, of Scottsbluff, Nebraska, complainant pro se. Mr. 
E. D. Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
A formal complaint was filed by complainant on December 20, 1948, 
alleging respondent’s failure to pay for a truckload of potatoes pur- 
chased from complainant on or about November 5, 1948. An investi- 
gation of the complaint was made by the Department. A copy of 
the report of investigation was served upon complainant on October 
17, 1949. On October 18, 1949, copies of the report of investigation 
and the formal complaint were served upon respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 





*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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that, in accordance with section 47.8 (c) of the rules of practice, failure 
to file an answer would constitute a waiver of oral hearing and an 
admission of the facts alleged in the complaint. Respondent did not 
file an answer to the complaint and this proceeding is disposed of on 
the basis of such default. 


FINDINGS OF FACT 


1. Complainant is an individual, Herbert Campbell, trading as Her- 
bert Campbell Co., whose address is P. O. Box 350, Scottsbluff, 
Nebraska. 


2. Respondent, Bailey Produce Co., Inc., is a corporation whose f 
address is 130 West Main Street, Paris, Texas. At the time of the | 
transaction complained of herein, respondent was licensed under the | 


act. 

3. On November 5, 1948, in the course of interstate commerce, com- 
plainant contracted to sell to respondent 200 100-pound sacks of U. S. 
No. 2 grade, washed, Size A, Triumph potatoes at $2.15 per sack and 
200 100-pound sacks of washed “Sortout” potatoes at $1.30 per sack, 
a total purchase price of $690, f. 0. b. Mitchell, Nebraska. Respondent 
stated that its truck would pick up the potatoes on November 8, 1948, 
The contract was negotiated by Carson Brokerage Company, a broker 
located in Paris, Texas. 


4. On November 9, 1948, complainant delivered to respondent 400 
sacks of potatoes in accordance with the contract and they were trans- [| 


ported in respondent’s truck from Mitchell, Nebraska, to Paris, Texas, 
5. In payment for the potatoes, respondent gave to complainant a 
check dated November 9, 1948, in the amount of $690. Complainant 


deposited the check in its bank, but on November 19, 1948, it was re- | 


turned marked “insufficient funds.” 
6. On November 23, 1948, respondent promised to send a cashier’s 
check in the amount of $690 to the broker for complainant, but it 


did not send such check. Respondent paid $100 on March 29, 1949, 


leaving an unpaid balance of $590, no part of which has been paid. 
7. Formal complaint was filed on December 20, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint consti 
tutes an admission of the facts alleged therein and a waiver of oral 
hearing, as provided for in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that respondent purchased from the 
complainant a truckload of potatoes at the agreed purchase price of 
$690 ; that complainant delivered potatoes to respondent in accordance 
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with the terms of the contract ; and that respondent accepted the ship- 
ment but has failed to pay the agreed purchase price. Subsequent to 
the filing of the complaint respondent paid complainant $100, leav- 
ing an unpaid balance of $590. The failure of respondent to pay 
the purchase price in full is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $590, with 
interest, and the facts should be published. 
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Within 30 days from the date of this decision, respondent shall pay 

whose f to complainant, as reparation, $590, with interest thereon at the rate 

f the |  of5 percent per annum from December 1, 1948, until paid. 

r the | The facts and circumstances as set forth herein shall be published. 
Copies hereof shall be served upon the parties. 
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' Complaint for reparation dismissed on notice from complainant’s authorized rep- 
, 400 F resentative that the matter in controversy had been settled. 
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Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Messrs. Golbus € 
Golbus, of Chicago, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 








ORDER OF DISMISSAL 





This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was received September 13, 1948. A formal 
complaint was filed April 1, 1949, alleging failure by the respondent to 
pay complainant the purchase price of $684 and brokerage fee of $25, 
or a total of $709, for a carload of U.S. No. 1 lettuce purchased by com- 
piainant for the respondent. Respondent filed an answer on May 
20, 1949, and requested an oral hearing. 

By letter dated November 19, 1949, complainant’s authorized rep- 
resentative notified the Department that the parties had made an 
amicable settlement of the dispute and authorized dismissal of the 


ier’s | 
it it 
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the complaint. Accordingly, the complaint filed herein is dismissed. 
of Copies hereof shall be served upon the parties. 






*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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(No. 2305) 


De Bruyn Seep & Propuce Company v. Mevpa L. Wricut. PACA 
Doc. No. 5233. Decided December 13, 1949. 


Failure to Pay Purchase Price—Default 


Where respondent failed to pay the purchase price for a truckload of onions 
purchased from complainant, and failed to file an answer to the complaint, 
held, that respondent’s failure to file an answer constitutes an admission 
of the facts alleged in the complaint, and its failure to pay the agreed 
purchase price is a violation of the act, for which reparation should be 
awarded complainant.* 


De Bruyn Seed and Produce Co., of Zeeland, Michigan, complainant pro se, 
Mr. HE. D. Muiville, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was received June 10, 1949, erroneously show- 
ing respondent as Wright Produce Company. Formal complaint was 
filed October 17, 1949, against Melba L. Wright, as respondent, wherein 
complainant seeks to recover $260, the purchase price of a truckload 
of onions sold and shipped to respondent on or about April 6, 1949. 
A copy of the report of investigation made by the Department was 
served on the complainant October 28, 1949. On October 31, 1949, 
copies of the report of investigation and the formal complaint were 
served upon the respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8 (c) of the rules 
of practice, failure to file an answer would constitute an admission of 
the facts alleged in the complaint. Respondent has failed to file 
an answer and this proceeding is disposed of on the basis of such 


default. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of Robert S. De Bruyn 
and Donald De Bruyn, trading as De Bruyn Seed & Produce Company, 
whose post office address is P. O. Box 76, Zeeland, Michigan. 

2. Respondent is an individual, Melba L. Wright, whose post office 
address is Vida, Alabama. At the time of the transaction complained 
of herein, respondent was licensed under the act. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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8. On or about April 5, 1949, in the course of interstate commerce, 
complainant sold to respondent one truckload of 200 50-lb. sacks of 
onions at $1.30 per sack, delivered basis, or $260 delivered Mobile, 
Alabama. The sale was negotiated by Montgomery Brokerage Com- 
pany, a broker in Mobile, Alabama, as agent for both complainant 
and respondent. 

4. On or about April 6, 1949, onions which conformed to the terms 
of the contract as to quantity, quality, kind, grade and size were 
shipped by truck from Grant, Michigan, to respondent in Mobile, 
Alabama. 

5. Respondent accepted the onions as in compliance with the con- 
tract and gave complainant a check for $260 in payment thereof. The 
check for $260 was deposited by complainant in its bank but said check 
was returned marked “insufficient funds”. 

6. Respondent has not paid complainant the purchase price of $260 
or any part thereof. 

7. Formal complaint was filed October 17, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer constitutes an admis- 
sion of the facts alleged in the complaint, as provided in the rules of 
practice (7 CFR 47.8 (c)). The facts thus admitted are that the 
respondent purchased from the complainant one truckload of onions 
for an agreed purchase price of $260 delivered; that complainant 
shipped in interstate commerce to respondent onions which conformed 
with the terms of the contract; that respondent accepted the onions 
as complying with the contract and gave complainant a check for $260, 
which was returned marked “insufficient funds”; that the respondent 
has not paid the complainant the $260 purchase price or any part 
thereof. Some of the exhibits submitted refer erroneously to the 
respondent as the Wright Produce Company, rather than correctly 
as Melba L. Wright. The failure of the respondent to pay the agreed 
purchase price for the truckload of onions is in violation of section 2 
of the act. Complainant should be awarded reparation in the amount 
of $260, with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $260, with interest thereon at the rate 
of 5 per cent per annum from May 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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Franx J. Crivetta & Company, Inc. v. ELk1Ns Fruit anp Propuce 
Excuanee. PACA Doc. No. 5220. Decided December 13, 1949, 


Failure to Pay Purchase Price—Default 


Where respondent purchased from complainant celery, cabbage and tomatoes and 
respondent accepted delivery of the produce but has failed to pay any part of 
the agreed purchase price and terminal charges, and respondent failed to file 
an answer, which failure constitutes an admission of the facts alleged in 
the complaint and a waiver of oral hearing, held, complainant is entitled to 

_  &n award for the amount due, plus interest.* 

Mr. A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. Mr. EL. D. 
Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C., 1946 ed. 499a et seq.) 
wherein complainant seeks an award of reparation against respond- 
ent based on the alleged failure of respondent to pay for several ship- 
ments of vegetables. An informal complaint was received August 1, 
1949. A formal complaint was filed September 2, 1949. A copy of the 
report of investigation made by the Department was served on the 
complainant’s representative October 19, 1949. On the same day, 
copies of the report of investigation and the formal complaint were 
served upon respondent. 

At the time of service of the formal complaint respondent was noti- 
fied in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of oral hearing and 
an admission of the facts alleged in the complaint. Respondent has 
not filed an answer and this proceeding is disposed of on the basis of 
such default. 

FINDINGS OF FACT 


1. Complainant, Frank J. Crivella & Company, Inc., is a corporation 
whose post office address is 60 21st Street, Pittsburgh 22, Pennsylvania. 

2. Respondent is an individual, Dale Harvey White, trading as 
Elkins Fruit & Produce Company, whose post office address is Elkins, 
West Virginia. At the time of the transactions complained of herein, 
respondent was licensed under the act. 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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3. On or about December 29, 1948, in the course of interstate com- 
merce, respondent purchased from complainant 20 crates of celery at 
$4.50 per crate, plus a terminal charge of 60 cents, or a total of $90.60. 

4. On or about January 5, 1949, in the course of interstate commerce, 
respondent purchased from complainant the following commodities: 





MS esgtes GalDORO..... 5. 5223 sig oh ee See @ 1.90 $ 28.50 
MIRE CUI 2 se eS ees 45 
00 renee Teh tE So 6 Sr eee @1.75 350.00 
2D venneiel: SOUgtOet. 2a non i he nee @ 1.65 165.00 
543. 95 


5. On or about January 26, 1949, in the course of interstate com- 
merce, respondent purchased from complainant the following com- 
modities : 





Rr CUR I a a a ea ee et eee peel @ 6.00 $ 90.00 
PETRI CRN caesar nian cnabipetannsaacceed oot a pact amie 45 
MO MOMNOEOD COMOROCN Ss 6 os te soma ane emee @ 2.25 225.00 
COUR) CRO so cep a ei ge et an 2. 00 
317. 45 


6. In accordance with the terms of the contracts, the commodities 
covered by the three sales were delivered to and accepted by respond- 
ent, but respondent has paid no part of the purchase prices. 

7. An informal complaint was received August 1, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission of the 
facts alleged therein as provided for in the rules of practice (7 CFR 
47.8(c)). 

The facts thus admitted are that respondent, in the course of inter- 
state commerce, purchased from complainant on or about December 
29, 1948, January 5 and January 26, 1949, celery, cabbage and tomatoes 
for a total purchase price of $948.50, plus terminal charges of $3.50, 
or for a total of $952; that the complainant delivered the commodi- 
ties in accordance with the terms of the contracts; that respondent 
accepted the produce but has not paid the $952 or any part thereof. 
The failure of the respondent to pay complainant promptly for the 
three lots of produce is in violation of section 2 of the act. Complain- 
ant should be awarded reparation in the amount of $952, with interest, 
and the facts should be published. 
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ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $952, with interest thereon at the rate 
of 5 percent per annum from February 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2307) 


* Mitter-Jouns Company v. C. W. Havener & Company, Inc. PACA 
Doc. No. 5221. Decided December 13, 1949. 


Failure to Pay Purchase Price—Default 


Where respondent purchased two carloads of celery, accepted one and rejected 
the other but failed to pay the purchase price for the one accepted and the 
difference between the purchase price and the net proceeds realized on resale 
of the other, and failed to answer the complaint, held, the failure to answer 
constitutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing, and reparation should be awarded complainant for the 
unpaid balance of the contract purchase price of the carload accepted, and 
the loss on resale of the other carload with interest.* 


Mr. Earl G. Strohl, of Phoenix, Arizona, for complainant. Mr. BH. D. Mulville, 
Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a ez seq.). 
Informal complaint was made March 19, 1949. A formal complaint 
was filed April 11, 1949, alleging that complainant sold two carloads 
of celery to respondent on or about March 9, 1949; that respondent 
accepted but failed to pay complainant for one carload of celery; and 
that complainant sustained a loss on the other carload of celery due to 
respondent’s rejection thereof. A copy of the report of investigation 
made by the Department was served on complainant’s attorney 
October 25, 1949. On October 19, 1949, copies of the report of in- 
vestigation and the formal complaint were served upon respondent. 

At the time of service of the formal complaint, respondent was 
notified in writing that an answer should be filed within 20 days 
thereafter and that, in accordance with section 47.8 (c) of the rules 
of practice, failure to file an answer would constitute a waiver of oral 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions,—Ed. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D, 







; 








hea 
spo 
of r 


dre 
wh 
ent 


con 
Pe 
at 1 
car 


pri 


360 
wh 
anc 


5 


but 
the 


car 
wh 
Ma 
pri 
res 


nin 


con 
wa 
47. 


pla 
pri 
sta 


ay 
ute 


A 


ed 
he 
le 
er 
er 
ne 
1d 


T= FY Ww eS’ ae FF se 


SPIELE RETO 





8 A.D. MILLER-JOHNS CO. Vv. C. W. HAVENER & CO., INC. 1371 


hearing and an admission of the facts alleged in the complaint. Re- 
spondent has failed to file an answer and this proceeding is disposed 
of on the basis of such default. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of O. D. Miller and C, 
W. Johns, trading as Miller-Johns Company, whose post office ad- 
dress is P. O. Box 2648, Phoenix, Arizona. 

2. Respondent, C. W. Havener & Company, Inc., is a corporation 
whose post office address is 66 Harrison Street, New York 13, New 
York. At the time of the transaction complained of herein, respond- 
ent was licensed under the act. 

3. On or about March 9, 1949, in the course of interstate commerce, 
complainant sold to respondent through respondent’s representative, 
Perce Alexanderson, a broker, two carloads of celery, one car being 
at the agreed purchase price of $1922.00, including top ice; the other 
car being at the agreed purchase price of $1805.00, including top ice; 
prices f. 0. b. Alhambra, Arizona. 

4. Complainant shipped on or about March 9, 1949 in car SFRD 
36013, and on or about March 12, 1949 in car SFRD 36208, celery 
which complied with the contract terms as to kind, quality, grade 
und size. 

5. Respondent accepted the shipment of celery in car SFRD 36013, 
but has not paid the agreed price therefor of $1922.00, or any part 
thereof. 

6. On or about March 18, 1949, respondent rejected the celery in 
car SFRD 36208 and requested complainant to divert the car else- 
where. Complainant sold the celery in car SFRD 36208 in Boston, 
Massachusetts, for net proceeds of $830.72, which, from the agreed 
price of $1805.00, leaves a balance of $974.28 due complainant, by 
respondent, on car SFRD 36208, no part of which has been paid. 

7. Formal complaint was filed April 11, 1949, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 

The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing, as provided in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that respondent purchased from com- 
plainant two carloads of celery, f. o. b. shipping point, for an agreed 
price of $3,727, including top ice; that complainant shipped in inter- 
state commerce, to respondent, celery which conformed with the terms 
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of the contract ; that respondent accepted one carload and rejected the 
other; that complainant resold the car rejected, realizing net proceeds 
of $830.72, leaving a balance due complainant, from respondent, on 
both carloads of celery of $2,896.28, no part of which has been paid by 
respondent. The failure of respondent to pay the agreed purchase 
price for the carload accepted, and the difference between the contract 
price and the amount realized from resale of the rejected carload, is 
in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $2,896.28, with interest, and the facts 
should be published. 

7 ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,896.28, with interest thereon at the 
rate of 5 percent per annum from April 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2308) 


Price, Wotock & Co. v. Herman Rustin. PACA Doc. No. 5185. 
Decided December 13, 1949. 


Failure to Pay Loss on Joint Account Transaction—Default 


Where a net loss was incurred in connection with handling of two carloads of 
bananas by the parties pursuant to a joint account agreement, and respond- 
ent failed to file an answer to the formal complaint, held, respondent’s 
failure to answer constitutes an admission of the facts alleged in the com- 
plaint and a waiver of oral hearing, and respondent’s failure to pay his 
proportionate share of the loss incurred constitutes a violation of the act 
for which reparation, with interest, should be awarded complainant.* 


Price, Wolock & Co., of Chicago, Illinois, complainant pro se. Mrs. Ilene M. 
Crigler, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.). 
Complainant seeks to recover, as reparation, $194.36 which, it is al- 
leged, represents respondent’s unpaid proportion of losses sustained 
in the purchase and sale of two carloads of bananas handled by the 
parties on a joint account basis. 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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A copy of the report of investigation prepared by the Department 
was served by registered mail upon complainant on August 19, 1949. 
A copy of the formal complaint, together with copy of the report of 
investigation, was also served by registered mail upon respondent on 
August 19, 1949. At the time of service of the documents upon him, 
respondent was notified in writing that, in accordance with section 
47.8 (c) of the rules of practice, an answer to the formal complaint 
should be filed by him within 20 days after receipt of such notice, 
and that failure to file an answer would constitute an admission of the 
facts alleged in the complaint and would be deemed to be a waiver of 
hearing in the proceeding. Notwithstanding such notice, respondent 
failed to file an answer to the complaint. Accordingly, the proceed- 
ing is disposed of on the basis of respondent’s default. 


FINDINGS OF FACT 

1. Complainant is a partnership composed of Irving Wolock and 
Manual L. Price, doing business as Price, Wolock and Company, whose 
post office address is 1 South Water Market, Chicago 8, Illinois. 

2, Respondent is an individual, Herman Rubin, whose post office 
address is Coral Gables, Florida. At the time of the transaction com- 
plained of herein, respondent was not licensed but was subject to 
license under the act. Respondent was issued a license on January 2, 
1948, and has paid arrearage covering the eight months’ period prior 
tothat date. 

3. On or about May 21, 1947, contemplating the shipment of a 
perishable agricultural commodity in interstate commerce, complain- 
ant, respondent, and Sam Lang entered into an oral agreement for the 
purchase and sale by these three parties, on a joint account basis, of 
two carloads of bananas. It was agreed that the profits and losses 
were to be prorated among the three joint account parties as follows: 
Herman Rubin, 40 percent, Sam Lang, 30 percent, and Price, Wolock 
and Company, 30 percent. 

4, Pursant to the aforesaid agreement, 21,380 pounds of bananas, 
contained in car FGE-33216, and 24,480 pounds of bananas, contained 
incar WF EX-62135, were shipped from Miami, Florida, on or about 
May 21, 1947, to Chicago, Illinois, where they were resold by com- 
plainant. A net loss of $662 was incurred on the bananas shipped 
in car FGE-33216. Of this loss, 40 percent, or $266.56, is payable by 
respondent, Herman Rubin. A profit of $180.50 was made on the 
bananas shipped in car WFEX-62135. Of the profit on this ship- 
ment, 40 percent, or $72.20, is payable to respondent, Herman Rubin, 
by complainant. Deducting respondent’s proportionate share of 
| profit on the shipment in car WFEX-62135 from his proportionate 
share of loss on the shipment in car FGE-33216 leaves a balance of 

870896505 
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$194.36 due from respondent in connection with the resales of the 
two shipments. 

5. Claims on both shipments, based upon misrouting of the car, 
were filed by complainant with the railroad. Complainant was offered 
$200 by the railroad in settlement of the claim on car FGE-33216, 
The claim on car WFEX-62135 was declined by the railroad. 

6. An informal complaint was filed on January 8, 1948, which was 
within 9 months after the alleged cause of action accrued. 


CONCLUSIONS 


As provided in the rules of practice, respondent’s failure to file 
an answer to the formal complaint constitutes an admission of the 
allegations therein, and is a waiver of hearing in the proceeding, 
7 CFR 47.8 (c). 

Respondent, in correspondence addressed to the Department in 
connection with its investigation of the case, admitted that he owed 
the amount claimed in this proceeding, and stated that the only reason 
the debt had not been paid was because of his desperate financial con- 
dition. Respondent also expressed the hope that he would be able 
to recover his proportionate share of the anticipated proceeds from 
the claims filed with the railroad by complainant. In a letter ad- 
dressed to the Department on June 22, 1949, complainant stated that 
it would be agreeable to remitting to respondent his proportionate 
share of the proceeds from the railroad claims when collected. From 
the record it appears complainant is assured of collecting $200 on 
these claims, but that the collection of any further amount is question- 
able. Collection fees would reduce the net proceeds from the claim 
to $160, of which respondent’s proportionate share would be $64. 

In conclusion, respondent’s failure to pay his proportionate shar 
of the net loss incurred on the two shipments involved in this proceed- 
ing is a violation of the act. Respondent’s share of the net los f 
amounts to $194.36. From this amount should be deducted $64, rep- 
resenting respondent’s proportionate share of the anticipated proceed: 
to be collected from the railroad claims. This leaves a balance of 
$130.36 due from respondent, for which, amount reparation, plus in 
terest, should be awarded complainant. The facts should bf 
published. 

ORDER 


Within 30 days from the date of this order, respondent shall pay 
to complainant, as reparation, $130.36, with interest thereon at the 
rate of 5 percent per annum from July 1, 1947, until paid. 

The facts and circumstances set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2309) 
PACA Doc. No. 5043.* Decided December 13, 1949. 


Dismissal—Settlement Between Parties 
The proceeding is dismissed where parties advised that settlement had been 
reached, and complainant stated that payment accordingly had been re- 
ceived and requested dismissal of the complaint. 
Mr. John W. Miles, of Lyons, New York, for complainant. Mr. Harold Rosenn 
of Rosenn and Rosenn, of Wilkes-Barre, Pennsylvania, for respondent. 
Mr. James A. O'Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 944a et seq.), 
for the recovery of the unpaid balance of the agreed purchase price 
for apples purchased by respondent from complainant during Sep- 
tember, 1947 and delivered to respondent during September and Oc- 
tober, 1947. An informal complaint was filed on May 17, 1948, and 
a formal complaint was filed on August 27, 1948. Respondent filed 
an answer admitting the purchase and acceptance of delivery of a 
portion of complainant’s 1947 apple crop for which a balance of 
$1,843.21 remained unpaid. 

The case was set for oral hearing at * * * on April 6, 1949. 
Counsel representing the parties stated that an agreement had been 
reached for settlement of the controversy. Counsel for complainant 
thereafter notified the Presiding Officer that complainant had received 
the full amount agreed upon in settlement and requested dismissal of 
the complaint. Accordingly, the complaint is hereby dismissed. 

Copies hereof shall be served upon the parties. 


(No. 2310) 


Bangor Fruir Growers Excuaner, Inc. v. G. S. Guzason. PACA 
Doc. No. 5232. Decided December 15, 1949. 


Failure to Pay Balance of Purchase Price—Default 


Where respondent failed to pay the full purchase price for a truckload of 
apples and failed to answer the complaint, held, that respondent’s failure 
to answer constitutes an admission of the facts alleged in the complaint 
and respondent’s failure to pay the full purchase price is a violation of 


*As explained in Prefatory Note, the identities of the parties are not disclosed.—H4. 
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section 2 of the act for which complainant should be awarded reparation 
in the amount of the unpaid balance of the purchase price, plus interest.* 


Bangor Fruit Growers Exchange, Inc., of Bangor, Michigan, complainant pro se, 
Mr. E. D. Mulwille, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was received January 10, 1949. A formal 
* complaint was filed October 6, 1949, alleging failure by respondent 
to pay the full purchase price for a truckload of apples purchased 
from the complainant on or about October 13, 1948. A copy of the 
report of investigation made by the Department was served on the 
complainant October 26, 1949. On October 27, 1949, copies of the 
report of investigation and the formal complaint were served on the 
respondent. 


At the time of service of the complaint, respondent was notified in | 
writing that an answer should be filed within 20 days thereafter and | 
that, in accordance with section 47.8 (c) of the rules of practice, failure | 


to file an answer would constitute a waiver of hearing on the facts 
and would be deemed to be an admission of the allegations in the 
complaint. Respondent has failed to file an answer and this pro- 
ceeding is disposed of on the basis of such default. 


FINDINGS OF FACT 

1. Complainant, Bangor Fruit Growers Exchange, Inc., is a corpo- 
ration whose post office address is Bangor, Michigan. 

2. Respondent is an individual, G. S. Gleason, whose post office 
address is 1320 Niles Avenue, St. Joseph, Michigan. At the time of 
the transaction complained of herein, respondent was licensed under 
the act. 

3. On or about October 13, 1948, in the course of interstate com- 
merce, complainant sold to the respondent one truckload of Jonathan 
apples consisting of 353 boxes U. S. No. 1, Size 234 inches and up and 
256 boxes U.S. No. 1, Size 214 inches, at $2.90 per box, f. o. b. Bangor, 
Michigan, or a total purchase price of $1,766.10. 

4. On or about October 13, 1948, apples which conformed to the 
terms of the contract as to kind, quality, grade and size were shipped 
from Bangor, Michigan, in the respondent’s truck, to unknown des- 
tinations outside the State of Michigan. 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 


8A. 1 


5. 
spon 
of $1 

6. 
withi 


Th 
const 
waiv 
47.8 

Th 
plain 
comy 
the c 
only 
of th 
sectic 
the a 
lishe 


Wi 
to co 
rate | 

Th 

Co 


GEOR 


ral 


1a] 
nt 
ed 
he 
he 
he 
he 


gA.D. GEORGE W. HAXTON & SON, INC. Vv. W. L. MILLER 1377 


5. Respondent accepted the produce at the point of shipment. Re- 
spondent paid complainant $200 March 19, 1949, leaving a balance due 
of $1,566.10, no part of which has been paid. 

6. Informal complaint was received January 10, 1949, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided in the rules of practice (7 CFR 
47.8 (c)). 

The facts thus admitted are that respondent purchased from com- 
plainant one truckload of apples at the agreed price of $1,766.10; that 
complainant delivered the produce in accordance with the terms of 
the contract ; and that respondent accepted the shipment but has paid 
only $200, leaving an unpaid balance due of $1,566.10. The failure 
of the respondent to pay the full purchase price is in violation of 
section 2 of the act. Complainant should be awarded reparation in 
the amount of $1,566.10, with interest, and the facts should be pub- 


lished. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $1,566.10, with interest thereon at the 
rate of 5 per cent per annum from November 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2311) 


Grorce W. Haxton anv Son, Inc. v. W. L. Mutter. PACA Doc. No. 
5223. Decided December 15, 1949. 


Failure to Pay Purchase Price—Default 


Where complainant sold a truckload of produce to respondent who accepted 
delivery but has failed to pay any part of the purchase price and has failed to 
file an answer to the complaint, it is held, that such failure to answer consti- 
tutes an admission of the facts alleged in the complaint, and complainant 
should be awarded reparation in the amount of the unpaid purchase price.* 

Geo. W. Hazton & Son, Inc., of Oakfield, New York, complainant pro se. Mr. John 
7’. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is @ reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
instituted for the recovery of the agreed value of an interstate truck 
shipment of produce purchased by respondent from complainant, 
Informal complaint was received on April 4, 1949. Formal complaint 
was filed September 21, 1949. A copy of the formal complaint and a 
copy of the report of investigation were served upon respondent by 
registered mail on October 5, 1949. On the following day, a copy of the 
report of investigation was likewise served upon complainant. 

At the time of service of the complaint, respondent was notified 
in writing that an answer to the complaint should be filed within 20 
days from the receipt of such notice, and that failure to do so would 
constitute a waiver of oral hearing and an admission of the facts 
alleged in the complaint, as provided in section 47.8 (c) of the rules 
of practice (7 CFR 47.8 (c)). Respondent, however, has failed to file 
an answer and this proceeding is disposed of on the basis of such 
default. 

FINDINGS OF FACT 


1. Complainant, George W. Haxton and Son, Inc., is a corporation 
whose post office address is Webber Avenue, Oakfield, New York. 

2. Respondent is an individual, W. L. Miller, trading as the Miller 
Brokerage Company, whose post office address is 323-329 North Lee 
Street, Salisbury, North Carolina. At the time of the transactions 
involved in this proceeding, respondent was licensed under the act. 

3. On January 21, 1949, complainant contracted in interstate com- 
merce to sell and respondent to purchase a truckload of perishable 
agricultural produce consisting of 200-100 pound sacks of size A round 
white potatoes @ $3.70 per sack, 100-50 pound sacks of medium Danish 
cabbage @ .85 per sack, and 400-50 pound sacks of onions @ $1.50 
per sack, with an allowance of $247.50 for trucking, or for the net sum 
of $1177.50 for the truckload, delivered at Salisbury, North Carolina. 

4, The truckload of perishable agricultural commodities consisting 
of potatoes, cabbage and onions, as described above, was shipped by 
complainant in interstate commerce from East Williamson, New York, 
on January 25, 1949, to Salisbury, North Carolina, where respondent 
accepted delivery without complaint. Respondent has failed, neg- 
lected and refused ever since to pay complainant any part of the 
agreed purchase price. 

5. Formal complaint was filed on September 21, 1949, which was 
within nine months after the cause of action accrued. 
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CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes a waiver of oral hearing and an admission of the facts 
alleged in the complaint (7 CFR 47.8 (c) ). 

The facts thus admitted are that respondent purchased and accepted 
delivery of a truckload of perishable agricultural produce consisting 
of potatoes, cabbage and onions, but has failed to pay the seller thereof 
any part of the agreed net purchase price of $1177.50. Respondent’s 
failure to pay this sum is a violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1177.50, with 
interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision respondent shall pay 
to complainant, as reparation, $1177.50, with interest thereon at the 
rate of 5 percent per annum from February 1, 1949, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2312) 
PACA Doc. No. 5165.* Decided December 15, 1949. 


Dismissal of Complaint and Counterclaim—Settlement Between Parties 


Where complainant’s representative gave notice that the dispute had been settled 
and authorized dismissal of the complaint, the complaint is dismissed. 


Associated Traffic Managers, of Los Angeles, California, for complainant. 
Messrs. Golbus & Golbus, of Chicago, Illinois, for respondent. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
ORDER OF DISMISSAL 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
In a formal complaint filed June 28, 1949, complainant seeks recovery 
of damages alleged to have been sustained as a result of respondent’s 
rejection without reasonable cause of a carload of celery purchased 
from complainant. On August 23, 1949, respondent filed an answer 
alleging that the celery was not in suitable shipping condition. 





*As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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By letter dated November 25, 1949, complainant’s representative 
in this proceeding notified the Department that settlement had been 
made and authorized dismissal of the complaint. Accordingly, the 
complaint is dismissed. Copies hereof shall be served on the parties, 


(No. 2313) 


W. E. Anperson Company v. E. I. Wirens & Company. PACA Doe. 
No. 4845. Decided December 20, 1949. 


Failure to Pay Purchase Price 


Where respondent admitted liability for the purchase prices of three carloads 
of potatoes purchased from complainant, held, that reparation should be 
awarded complainant in the amount of the purchase prices.* 


Dismissal of Counterclaim—Effect of Purchase After Inspection 


Where respondent counterclaimed for a loss sustained in connection with a 
purchase of two carloads of potatoes allegedly represented by complain- 
ant as grade U. S. Commercial, held, that since complainant made no repre- 
sentations as to the grade of the potatoes, and respondent’s buying agent 
inspected the potatoes and purchased them on the basis of inspection and ac- 
ceptance on track, the claim of respondent should be dismissed.* 


. L. H. Rossiter of March and Rossiter, of Chicago, Illinois, for complainant. 
Mr. Alexander Golbus of Golbus & Golbus, of Chicago, Illinois, for respond- 
ent. Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.) 
for the recovery of the balance of the purchase prices of three carloads 
of potatoes sold by complainant to respondent. Informal complaint 
was made to the Regulatory Division, Fruit and Vegetable Branch, on 
June 10, 1947, and a formal complaint was filed on October 6, 1947. 
A copy of the formal complaint and a copy of the report of investi- 
gation made by the Regulatory Division were served upon respondent 
on November 3, 1947. A copy of the report of investigation was 
served upon complainant on the following day. Respondent’s answer 
was filed December 5, 1947. 

It is alleged in the formal complaint that on or about May 9, 1947, 
complainant sold to respondent three carloads of California White 


* Reference to other points involved in this case will be found in Index-Digest and ; 


Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ative} Rose potatoes, grade U. S. No. 1, Size A, for $2.35 per sack, f. 0. b. 
been } Arvin, California, and that potatoes meeting the contract specifi- 
, the | cations were shipped to and accepted by respondent. It is alleged 
tie, f further that respondent paid $1,584.96 of the purchase price of the 





three carloads, leaving a balance of $971.04 due and owing thereon, 
which amount respondent has failed and refused to pay. 

In the answer filed by respondent, it is alleged that the $971.04 
claimed by complainant to be due on the three carloads of potatoes 
was a set-off made against the purchase price of these shipments to 
reimburse respondent for a loss sustained in connection with two prior 
shipments of potatoes purchased from complainant for which respond- 
ent had paid in full, but which failed to meet contract specifications. 

Oral hearing was held at Chicago, Illinois, on April 13, 1949. Both 
parties were represented by counsel. The depositions of four witnesses 
were received in evidence on behalf of complainant. Edward I. 
Wilens testified on behalf of respondent, and the depositions of five 
other witnesses for respondent were received in evidence. 
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FINDINGS OF FACT 





1. Complainant is an individual, W. E. Anderson, doing business as 















*°) Ww. E. Anderson Company, whose post office address is 418 First 

ia National Building, Stockton, California. 

i 2. Respondent is an individual, E. I. Wilens, doing business as E. I. 
Wilens & Company, whose post office address is 216 South Water 
Market, Chicago, Illinois. At the time of the transactions involved 
in this proceeding, respondent was licensed under the act. 

3. On or about April 29, 1947, complainant sold to respondent 360 

‘i sacks of Long White Potatoes at $2.70 per hundredweight, f. 0. b. 

| Arvin, California, contained in car SFRD 22143; and 285 sacks of 

Long White Potatoes at $2.70 per sack, f. o. b. Arvin, California, and 

att © sacks of Long White Potatoes at $2.90 per sack, f. 0. b. Arvin, Cali- 

i fornia, contained in car MDT 45271. Respondent's buying agent 

7 inspected approximately one-half of the potatoes in each carload and 

i. the purchase was made on the basis of such inspection. 






4. Invoices were issued to respondent on the two carloads mentioned 
in Finding of Fact 3 on April 29 and April 30, respectively, and each 
invoice contained the terms “Inspected and accepted on track Arvin 
Calif”. Respondent paid the full purchase price for each of said 
carloads on May 1, 1947. Respondent issued shipping instructions on 
the two carloads and they were shipped to destinations not disclosed 
to complainant. 

5. On or about May 9, 1947, complainant contracted to sell to 
respondent two carloads of California long white potatoes, grade U. S. 
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No. 1, Size A, in new 100-pound sacks at $2.35 per sack, f. o. b. Arvin, 
California; and one carload of California long white potatoes, grade 
U.S. No. 1, Size A, in new 100-pound sacks at $2.40 per sack, f. o. b, 
Arvin, California. The purchase prices totaled $2,556. 

6. Pursuant to the contract mentioned in Finding of Fact 5, com- 
plainant loaded for respondent three carloads of potatoes, in cars 
SFRD 31591, PFE 46306 and FGEX 51327. These potatoes were 
officially inspected at shipping point during the period May 9 to 10, 
1947, and were certified as grade U. S. No. 1, Size A, long white type. 
Respondent issued shipping instructions on the three carloads and 
they were shipped to destinations not disclosed to complainant. 

7. On or about May 22, 1947, respondent remitted $1,584.96 in pay- 
ment for the shipments mentioned in Finding of Fact 5, together with 
a statement indicating that $971.04 had been deducted from the full 
purchase price of $2,556 to reimburse respondent for losses claimed to 
have been sustained on the two shipments mentioned in Finding of 
Fact 3. 

8. Complainant made demand upon respondent for the balance of 
$971.04 on the purchase price of the three carloads of potatoes men- 
tioned in Finding of Fact 5, but respondent has failed and refused 
to make such payment. 

9. Formal complaint was filed within nine months after the accrual 
of the alleged cause of action. 


CONCLUSIONS 


There is no dispute as to respondent’s liability for the payment of 
the full purchase prices for the three carloads of potatoes contracted 
for in Finding of Fact 5. The contracts called for grade U. S. No. 1, 
Size A, California long white potatoes, and the Federal shipping 
point inspection certificates show that potatoes of the kind, grade and 
size called for in the contracts were shipped. Respondent has raised 
no objection at any time to these potatoes and does not deny liability 
for the payment of the contract prices therefor. 

Respondent contends, however, that it is entitled to a set-off for 
losses sustained in connection with the contract of April 29 by reason 
of complainant’s failure to ship potatoes of the quality and grade 
called for in that contract. Respondent alleges in its answer that 
complainant stated the two carloads of potatoes were U. S. Commer- 
cial grade and that complainant agreed to deliver to respondent Fed- 
eral inspection certificates certifying the two carloads of potatoes to 
be of that grade. To show the grade of the potatoes delivered under 
the contract, respondent offered Federal inspection certificates issued 
at destinations to which the potatoes were shipped by respondent. 
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Car SFRD 22143 was inspected at Johnson City, New York, on May 10, 
1947, and the grade defects ranged from 12 to 65 percent, averaging 
approximately 35 percent. The inspection made on May 14, 1947, at 
Keene, New Hampshire, with respect to 262 sacks of potatoes unloaded 
from car MDT 45271, revealed 4 to 45 percent grade defects, averaging 
approximately 18 percent, and also 25 to 30 percent discoloration 
damage in some samples, averaging approximately 7 percent for the 
entire lot. The first carload graded approximately 65 percent U. S. 
No. 1 and the second 75 percent U.S. No. 1. 

The U. S. Standards for potatoes, revised, effective June 1, 1942, 
allow for the U. S. Commercial grade a tolerance of not more than a 
total of 20 percent for defects. In other words, potatoes meeting this 
grade must be at least 80 percent U. S. No. 1. Therefore, if the con- 
tract of April 29, 1947, was a sale by description—U. S. Commercial 
grade—then it is clear that complainant breached the contract. Com- 
plainant contends, however, that the contract of sale was not by 
description but was solely on the basis of an inspection of the potatoes 
by respondent’s potato buyer, Sidney Spellman. The basis of sale is 
the issue for determination. 

The evidence with respect to the making of the contract of April 29, 
1947, consists of the depositions of W. H. Anderson; Gilbert C. 
Hodges, supervisor of operations at the complainant’s potato shed at 
Arvin, California; Sam Truax, Sidney Spellman, and H. Feine. 
The evidence shows that Spellman, accompanied by Feine, came to 
complainant’s packing shed the afternoon of April 29, 1947, to pur- 
chase potatoes. Spellman testified that in the presence of Feine, 
Hodges and W. H. Anderson he purchased the two carloads of pota- 
toes for respondent on the basis of grade U. S. No. 1, Size A, and that 
he told Hodges and Anderson he wanted Federal inspection certifi- 
cates as to both carloads or he would not take them. This witness 
testified further that he inspected about half of the potatoes in each 
carload ; that he purchased them on the basis of inspection and accept- 
ance on track; and that complainant did not inform him at any time 
that day that the potatoes were Commercial or U. S. No. 1 grade. 
Sam Truax testified that Spellman and Feine watched the potatoes as 
they moved through the washing and grading machines, and as they 
were sacked and placed in the cars, and that there was no conversation 
with respect to the grade of the potatoes. The relevant portion of 
the testimony of W. H. Anderson is as follows: 

“Mr. Fine stated that Mr. Spellman had decided to buy car SFRD 22143 and 


Stated that he thought he would like to secure a second car. He then asked me if 
the cars would receive federal inspection giving the percentage of No. 1 potatoes 
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of this commercial grade. I informed Mr. Fine that inasmuch as neither car 
SFRD 22143 or the second car, MDT 45271, which he said he would like to have, 
would be completed before the inspector left for the evening, that neither car 
could receive a certificate inspection as to grade, and that if he wanted these cars 
he would have to look them over himself and accept them on an f 0. b. acceptance 
final basis. Mr. Fine climbed into car SFRD 22143 and car MDT 45271, and to- 
gether we opened sacks of potatoes. Mr. Fine stated that they would accept the 
potatoes on the basis of our offer.” 

Mr. Feine testified that he and Spellman examined one or two sacks 
of potatoes but that he then left the packing shed. While Feine denies 
the conversation as related by W. H. Anderson, in answer to the ques- 
* tion “Did you state to Mr. W. H. Anderson that you would accept the 
potatoes on the basis of their offer?,” he answered “I did not, but 
Spellman did.” 

According to Spellman’s own testimony, there was no representation 
by complainant that the two carloads of potatoes were Commercial or 
U. S. No. 1 grade. Therefore, respondent’s claim depends entirely 
upon whether a condition of the contract of sale was that the potatoes 
be Federally inspected at shipping point and certified as grade U. S. 
No.1,size A. That the contract was so conditioned is not convincingly 
established by the evidence. The potatoes were not Federally in- 
spected at the shipping point. All of the parties present at the pack- 
ing shed appear to have been of the opinion that the potatoes were 
Commercial grade. Spellman admitted that he inspected both car- 
loads and purchased them on the basis of “inspection and acceptance on 
track.” Under the circumstances, we consider this to mean on the 
basis of his own opinion as to grade. It is concluded that respondent 
failed to sustain the burden of proof by a preponderance of the evi- 
dence and that its claim should be dismissed. 

The failure of respondent to pay to complainant the balance of the 
purchase price in connection with the contract of May 9, 1947, was in 
violation of section 2 of the act. Reparation should be awarded com- 
plainant against respondent in the amount of $971.04. The facts 


should be published. 
ORDER 


Within 30 days from the date of this order, respondent shall pay to 
complainant, as reparation, $971.04, plus interest thereon at the rate of 
5 percent per annum from May 15, 1947, until paid. 

Respondent’s counterclaim is hereby dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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(No. 2314) 


Scorro-SirctE Company v. Syracuse Crevery & Tomato Distrisu- 
rors. PACA Doc. No. 5090. Decided December 22, 1949. 


Failure to Account and Pay Broker’s Fee 

Where complainant, acting as broker for respondent, purchased various fruits 
and vegetables but respondent failed to reimburse complainant and pay his 
brokerage fee, held, that respondent’s failure to account to complainant 
for the purchase prices and brokerage fees is in violation of the act, and 
complainant is entitled to an award of reparation in the sum of the pur- 
chase prices plus brokerage, with interest.* 

Mr. Norman Coplan of Bernstein, Weiss, Tomson, Hammer & Parter, of New 
York, New York, for complainant. Mr. Benjamin M. Gingold, of Syracuse, 
New York, for respondent. Mr. James A. O’Donnell, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a e¢ seq.). 
An informal complaint was received August 4, 1948, by the New York 
City office of the Regulatory Division, Fruit and Vegetable Branch. 
A formal complaint was filed on November 22, 1948. A copy of the 
formal complaint and a copy of the report of investigation compiled 
by the Regulatory Division were served upon respondent by registered 
mail on February 7, 1949. On the same day, a copy of the report of 
investigation was likewise served upon complainant’s attorneys. 

It is alleged in the formal complaint that, pursuant to a contract 
between the parties whereby complainant was to act as broker for 
the respondent in purchasing certain perishable agricultural commodi- 
ties, complainant bought and paid for produce valued at $881.35. It 
is further alleged that Maggio & Smith, a trucking concern, accepted 
delivery of the merchandise for respondent, but respondent has failed 
and refused to pay the purchase price of $881.35, as well as com- 
plainant’s brokerage commission of $18.20, or a total of $899.55. 

Respondent filed an answer on February 16, 1949, alleging that if 
any produce was ordered through complainant, it was not ordered by 
respondent or any one in its employ or acting under its control. Re- 
spondent denies that the trucking concern was instructed to act as 
its agent to sign any receipts for produce, or to purchase any 
merchandise. 

*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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“A hearing was held at Syracuse, New York, on July 6. 1949. Both 
patties were represented by counsel. Anthony Scotto, of complain- 
ant company, and Americo Maggio, a partner of Maggio & Smith, 
testified for complainant. Anthony Russo testified as a witness for 
respondent. 


FINDINGS OF FACT 


1. Complainant, Scotto-Siegle Company, is a partnership composed 
of Anthony Scotto and Charles Siegle, whose address is 204 Franklin 
Street, New York, New York. 

2. Respondent, Syracuse Celery & Tomato Distributors, is a part- 
nership composed of Anthony Russo, James V. Russo, and John J. 
Russo, whose address is 2100 Park Street, Syracuse, New York. At 
the time of the transaction involved herein, respondent was licensed 
under the act. 

3. On May 1, 1948, Anthony Russo directed Americo Maggio to 
telephone complainant and instruct complainant to purchase, as buy- 
ing broker for respondent, specified commodities at specified prices. 
This order was placed by Maggio with Anthony J. Scotto. On May 
3, 1948, pursuant to the authority so given, complainant bought at 
auction and paid for in the course of interstate commerce most of the 
commodities ordered. The commodities purchased, the quantities 
and prices are as follows: 
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Lemons 
Pineapples 
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4. On May 3, 1948, respondent’s agent, Maggio & Smith, a Syracuse 
trucking concern, received the produce in New York City from com- 
plainant for delivery by truck to respondent at Syracuse, New York. 
While en route and at or near Kingston, New York, the truck carrying 
the fruit overturned, resulting in complete destruction of a substan- 
tial portion of the shipment, including the fruit for respondent. 

5. Respondent’s original order of pineapples on May 1, 1948, called 
for delivery of 25 crates. Complainant could acquire but 15 crates on 
May 3 to fill such order and these were aboard the truck that over- 
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turned. To complete the order, complainant purchased for respondent 
on May 4, 1948, an additional 20 crates of pineapples which were 
received and paid for by the respondent. The purchase of crates of 
pineapples in excess of the number ordered was permissible under 
trade practice. 

6. No part of the purchase prices or brokerage fee has been paid 
by respondent to complainant. 

7. Formal complaint was filed within nine months after the cause 
of action accrued. 

CONCLUSIONS 


Complainant is a produce broker in New York. During March and 
April 1948, complainant acted as respondent’s buying broker in the 
State of New York and received as many as three orders a week. 
Complainant had credit established at the various auction companies 
and respondent did not. Where purchases were made on behalf of 
respondent at auction, complainant would be reimbursed by respond- 
ent for the purchase prices plus brokerage. Anything bought on the 
market for respondent was billed direct to respondent by the seller, 
complainant receiving only brokerage from respondent. Most, if not 
all, of these commodities purchased for respondent were transported 
from New York to Syracuse by the trucking firm of Maggio & Smith, 
a partnership composed of Americo Maggio and Francis Smith. With 
this background, we turn to the particular transaction in controversy. 

Anthony Scotto testified that on May 1, 1948, Americo Maggio 
telephoned from Syracuse, New York, and said he was calling from 
respondent’s place of business and respondent wanted complainant 
to purchase numerous specified commodities at specified prices, f. 0. b. 
New York. According to Scotto, Maggio said the trucking concern, 
Maggio & Smith, would pick up the commodities purchased in New 
York and transport them to respondent in Syracuse. 

The testimony of Anthony Russo is that Maggio came into his 
store and asked if respondent had any commodities for delivery from 
New York, and Russo replied that he would telephone complainant 
concerning the purchase of commodities and let Maggio know later on. 
Russo admits that Maggio asked to use the telephone and was per- 
mitted to do so, but Russo denies that he authorized Maggio to order 
the purchase of any commodities and he denies that he knew the 
party being called or that he overheard the conversation. 

The sole question for determination is one of fact. Was Maggio 
authorized to act as agent for respondent in ordering complainant 
to purchase the produce with which we are here concerned so as to 
render respondent liable as principal for payment of the purchase 
prices of the produce, plus brokerage? Having alleged agency, the 
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burden of proof was on complainant to establish the authority of 
Maggio. It is believed the evidence of record clearly demonstrates 
that complainant has sustained such burden. 

The testimony of Scotto is corroborated by that of Americo Maggio, 
This witness testified that he telephoned complainant on May 1, 1948 
at the request of Anthony Russo because the latter was busy trimming 
celery. While Russo denied that he heard the conversation, Maggio} 
insists that as prices and other items were quoted by Scotto, he relayed 
such information to Russo. Scotto testified that he heard Maggio 
repeating prices and other information to a third person. Maggio & 
Smith had handled deliveries for respondent on numerous occasions 
and, so far as the record shows, the trucking firm and respondent were 
on amicable terms. It was to the benefit of Maggio to continue such | 
relationship. Under the circumstances, it is difficult to believe that 
Maggio would act without authority. Certainly, if Maggio was 
placing the order in respondent’s name without authority, he would 
not have done so from respondent’s office where there would be a likeli-| 
hood of detection. 

That Maggio telephoned the order to complainant upon instructions f 
from Russo is further supported by the fact that respondent accepted f 
and paid for 20 crates of pineapples, which complainant shipped on} 
or about May 4, 1948. The original order called for 25 crates of pine- f 
apples. Fifteen crates were on the truck which overturned. The} 
20 crates shipped on or about May 4, 1948, resulted in a total shipment f 
of 10 crates in excess of the original order. Scotto testified that the | 
additional crates were purchased to complete the order of May 1, 1948, f 
and that the necessity on occasions of purchasing produce in excess of | 
that ordered is recognized by trade practice. Russo could not explain} 
satisfactorily why he accepted and paid for 20 crates of pineapples, iff 
an order for the same was not given on May 1, 1948. He testified) 
that he “probably” called Scotto on Monday, May 3rd, and gave anf 
order for 20 crates of pineapples. Scotto, on the other hand, unequiv- § 
ocably testified from his records and from his recollection that he had F 
not received an order from the respondents on Monday, May 3rd, but 
rather the total order was received on Saturday, May Ist. 

The entire record, including the previous course of business bet ween 
the parties, has been carefully considered. It is concluded that the? 
evidence convincingly establishes that Americo Maggio acted at the 
request of Anthony Russo in telephoning complainant on May 1, 1948, 
and ordering the purchase of the commodities. 

There is a great deal of confusion in the evidence as to whether 
Maggio & Smith was the agent of complainant or respondent in pick- 
ing up the purchased commodities on May 3, 1948. Americo Maggio 
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testified that he was specifically instructed by Russo to arrange for 
the transportation of the commodities. This is denied by Russo who 
states that transportation was always handled by complainant. As- 
suming that complainant had express or implied authority from 
respondent to arrange for transportation of the produce, complainant 
would not be liable for any loss in transit. In arranging for the 
transportation, as in making the purchases, complainant was only the 
agent of respondent. 

It is concluded that the respondent ordered complainant to purchase 
the pineapples, oranges, and lemons, and that the failure of respondent 
to account to complainant for the purchase prices and brokerage was 
in violation of section 2 of the act. Reparation should be awarded 
complainant against respondent in the amount of $899.55, plus in- 
terest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $899.55, with interest thereon at the rate 
of 5 percent per annum from June 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2315) 


TuRNER Packine Company v. Fiavor-Fresu Foops Company. PACA 
Doc. No. 5002. Decided December 22, 1949. 


Stay Order—Extension of Time for Filing Petition for Rehearing, Reargument 
and Reconsideration 


Where a copy of an order awarding reparation to complainant had been delayed 
approximately one week in reaching respondent's counsel because of an incor- 
rect address on the transmittal letter, upon request of the counsel the order 
is stayed pending issuance of another order in the proceeding and respondent 
is granted an additional 10 days to file a petition for rehearing, reargument 
and reconsideration.* 


Mr. James W. Z. Taylor, of Beverly Hills, California, for respondent. 
Decision by Thomas J. Flavin, Judicial Officer 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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STAY ORDER 


In this reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C., 1946 ed., 499a et seq.), 
an order was issued December 1, 1949, awarding reparation against 
respondent, Flavor-Fresh Foods Company, in the amount of $4,653.90, 
with interest thereon at the rate of 5 percent per annum from June 1, 
1947, until paid. 

On December 18, 1949, a letter was received from counsel for respond- 
ent stating that receipt of counsel’s copy of the order of December 1, 
1949, had been delayed approximately one week because of an incorrect 
address on the transmittal letter and, consequently, that it was impos- 
sible to file a petition for reconsideration and rehearing within the 
10-day period provided by the rules of practice. An extension of time 
for the filing of such petition was requested. 

In view of the circumstances stated above, the order of December 1, 
1949, is hereby stayed, pending the issuance of another order in this 
proceeding. Respondent is granted 10 days from the date of service 
of this order within which to file a petition for rehearing, reargument, 
and reconsideration of the order of December 1, 1949. 

Copies hereof shall be served upon the parties. 


(No. 2316) 


Auton S, Hare v. Coastat Distrisurors, Inc. PACA Doc. No. 5225. 
Decided December 27, 1949. 


Failure to Pay Purchase Prices—Default 


Where complainant sold two truckloads of onions to respondent who accepted 
delivery, transported the onions in interstate commerce to his place of 
business but he has failed to pay any part of the agreed purchase prices and 
has failed to file an answer, it is held, that such failure to answer constitutes 
an admission of the facts alleged in the complaint, and complainant should 
be awarded reparation in the amount of the agreed purchase price.* 


Messrs. Donovan & Higgins, of Boston, Massachusetts, for complainant. Mr. 
John T. Pearson, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed, 
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An informal complaint was received by the Regulatory Division, 
Fruit and Vegetable Branch, on May 9, 1949. A formal complaint 
was filed on September 27, 1949, alleging failure by respondent to pay 
complainant the agreed purchase price for two truckloads of onions 
purchased from complainant during March 1949. A copy of the 
formal complaint and a copy of the report of investigation were 
served on respondent on October 21, 1949. On the same day, a copy of 
the report of investigation was served on complainant’s attorneys. 

At the time of the service of the complaint, respondent was notified 
in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice 
(7 CFR 47.8 (c) ), failure to file an answer would constitute a waiver 
of oral hearing and an admission of the facts alleged in the complaint. 
Respondent has failed to file an answer and this proceeding is being 
disposed of on the basis of such default. 

















FINDINGS OF FACT 


1. Complainant, Alton S. Hare, is an individual whose post office 
address is Elba, New York. 

2. Respondent, Coastal Distributors, Inc., is a corporation whose 
address is 10 Hamilton Street, New Haven, Connecticut. At the time 
of the transactions involved in this proceeding, respondent was 
licensed under the act. 

3. On or about March 12, 1949, in the course of interstate com- 
merce, respondent purchased from complainant 600 bags of onions, 
50 pounds each, at the agreed price of 75 cents per bag for the onions, 
f. o. b. respondent’s trailer at Batavia, New York, plus 16 cents for 
each bag, plus brokerage of 5 cents per bag, plus $2.50 for paper to 
line the trailer, or a total of $578.50. Respondent accepted delivery 
of the onions for transportation in interstate commerce to New Haven, 


















Connecticut. 
4. On or about March 15, 1949, in the course of interstate com- 


merce, respondent purchased from complainant 600 bags of onions, 
50 pounds each, at the agreed price of 9714 cents per bag, or $585 
for the truckload, f. o. b. respondent’s trailer at Albion, New York. 
Respondent accepted delivery of the onions for transportation by 
truck in interstate commerce to New Haven, Connecticut. 

5. Respondent has made no payment to complainant under the 
two contracts and is now indebted to complainant for these onions in 
the sum of $1163.50. 

6. Formal complaint was filed in this proceeding on September 27, 
1949, which was within nine months after the causes of action 















accrued. 





































1392 PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D.— ga. 
CONCLUSIONS 
The failure of respondent to file an answer constitutes a waiver T 


of oral hearing and an admission of the facts as alleged in the com- FF (on 
plaint, as provided in the rules of practice (7 CFR 47.8 (c) ). for 

The facts thus admitted are that respondent purchased from com- f alle 
plainant two truckloads of onions at agreed prices totalling $1163.50, — 194 
f. o. b. loading points in the state of New York; that respondent ac- f gat 
cepted delivery of the onions and transported them in interstate | the 
commerce to New Haven, Connecticut; and that respondent has not — on 
paid any part of the agreed purchase prices. The record shows that > 194 
respondent has promised both complainant and the Department on | del 


several occasions that payment would be made for these two truck- am 
loads of onions. Nevertheless, no payment has been made. as” 


The failure of respondent to pay the agreed purchase prices for | pla 
the onions involved in this proceeding is in violation of section 2 of | as: 


the act. Complainant should be awarded reparation in the amount an 
of $1163.50, with interest. The facts should be published. wa 
ORDER cot 

Within 30 days from the date of this decision, respondent shall sec 
pay to complainant, as reparation, $1163.50, with interest thereon at op 
the rate of 5 percent per annum from April 1, 1949, until paid. ins 
The facts and circumstances as set forth herein shall be published. | in 


Copies hereof shall be served upon the parties. 
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cided December 28, 1949. f 
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Failure to Pay—Failure to Prove Breach of Contract of Purchase and Sale F ot 

tr 

Where respondent purchased a carload of carrots from complainant but failed th 

to pay for them, alleging that they were smaller than the size specified in | 

the contract but failed to prove his contention, held, that respondent’s failure 

to pay for the carrots is a violation of section 2 of the act, and complainant [| P 

is entitled to an award of reparation in the amount of the purchase price.* E g 

Mr. R. W. Gudgeon, of Chicago, Illinois, for complainant. Mr. David Siskind, of i 

New York, New York, for respondent. Mr. John F. McCarty, Presiding 0 

Officer. ee 
Decision by Thomas J. Flavin, Judicial Officer 

6 

*Reference to other points invovlved in this case will be found in Index-Digest and 

Subject-Index in this issue of Agriculture Decisions.—Ed. c 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.), 
for the recovery of $2,400, the purchase price of a carload of carrots 
allegedly sold by complainant to respondent on or about April 16, 
1948. Copies of the formal complaint and of the report of investi- 
gation were served upon respondent on January 7, 1949. A copy of 
the report of investigation was served upon complainant’s attorney 
on January 10, 1949. Respondent filed an answer on February 11, 
1949, in which it admitted the contract, but alleged that the carrots 
delivered were of a smaller size than specified and that damages in the 
amount of $1,479.50 were sustained therefrom, which should be allowed 
as a set-off against the purchase price. On February 25, 1949, com- 
plainant filed a reply to that part of respondent’s answer designated 
as a counterclaim, denying generally the allegations contained therein 
and alleging that respondent’s failure to pay for the carload of carrots 
was a violation of section 2 of the act. 

Since neither party requested an oral hearing, the proceeding is 
conducted under the shortened method of procedure provided for in 
section 47.20 of the rules of practice (7 CFR 47.20). Complainant’s 
opening statement was filed on April 27, 1949. Respondent’s answer- 
ing statement was filed on May 20, 1949, and complainant’s statement 
in reply was filed on June 24, 1949. 

FINDINGS OF FACT 

1. Complainant, Battistini Brothers, is a partnership composed of 
Louis Kaufman, George J. Mahoney, William A. Hill, and Joseph 
Mercurio, whose address is 102 South Water Market, Chicago 8, Illi- 
nois. At the time of the transaction involved in this proceeding, com- 
plainant was licensed under the act. 

2. Respondent, William Shapiro, is an individual whose address is 
364 Washington Street, New York, New York. At the time of the 
transaction involved in this proceding, respondent was licensed under 
the act. 

3. On April 16, 1948, in the course of interstate commerce, com- 
plainant contracted to sell and respondent to purchase, 600 sacks of 
grade U. S. No. 1 topped carrots, size 54”’ to 114’’, mostly 34”’ to 1”’, 
in diameter at $3.90 per sack, plus top ice and channel ice in the amount 
of $60, or for a total invoice price of $2,400, f. o. b. shipping point ac- 
ceptance final. 

4. At the time of sale the carrots were contained in car GARX 
67996, which was rolling from Edinburg, Texas. Complainant or- 
dered the car diverted to respondent at New York City, where it ar- 
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rived on April 19, 1948. Respondent accepted the carrots, but has 
refused to pay any part of the purchase price for them on the ground 
that they failed to meet the contract requirements as to size. 

5. The carrots were inspected for grade and size at shipping point 
and after arrival in New York. The shipping point inspection at 
Edinburg, Texas, was made on April 12, 1948, and lasted four hours. 
The carrots were certified as follows: 
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“Size: Roots generally range from & to 11% inches in diameter, 3 to 9 inches 
in length; undersize within tolerance for specified size. 

“Quality and condition: Roots clean, fresh, firm, well trimmed, smooth to 
. fairly smooth, well to fairly well shaped; no soft rot; grade defects within 
tolerance. 

“Grade: U. S. No. 1. 5-inch minimum diameter; meets Canadian import 
requirements.” 
The inspection at New York was limited to size and condition at ap- 
plicant’s request, and also was restricted to the produce and lading 
in the doorway of the car and to two of the five layers. The certificate 
of the inspection is as follows: 

“Size: Ranges from % to 1%, mostly % to % inches in diameter. Practically 
none under % inches. 

“Condition: Stock is firm. Less than 14 of 1% decay. 

“Remarks: Inspection and certificate restricted to product and lading in 
doorway & upon 2 layers and to size and condition at applicant’s request.” 

6. No breach of warranty as to size occurred in this transaction. 

7. The formal complaint was filed on September 1, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 


In this proceeding, complainant contracted to sell to respondent a 
carload of carrots on the basis of complainant’s representation that 
the carrots were grade U.S. No. 1, 5% to 114 inches, mostly 34 to 1 inch, 
in diameter. The issue joined by the pleadings is whether the carload 
of carrots, which complainant ordered diverted to respondent, was 
of the size represented. 

Respondent contends first that carrots of a size smaller than 54 inch 
in diameter were not permitted under the contract. Respondent states 
“A sale of a commodity of a specific size calls for that specific size 
and no other.” The destination certificate shows carrots of both 
smaller and larger diameters than represented by complainant. With 
respect to the certificate issued at shipping point, complainant sub- 
mitted a letter dated February 25, 1949, received from Hart T. Lon- 
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gino, Supervisor of Inspection for the Department, who is located at 
Harlingen, Texas. He stated as follows: 

“Our shipping point notes show samples ranging from 1 to 5, averaging 3% 
under 5 inches in diameter, but no reference is made to the percentage under 
¥% inch. Our statement shows that ‘Roots generally range from 5% to 1% inches,’ 
meaning that the percentages above or below this range will be taken care of 
by the usual tolerance that is permitted in the grades.” 

The usual tolerance mentioned by the inspector in his letter, is that 
contained in the U. S. Standards for topped carrots, effective July 15, 
1945. The relevant portions are as follows: 

“Unless otherwise specified, the diameter of each carrot shall be not less than 
1 inch nor more than 8 inches and the length shall be not less than 3 inches. 

“In order to allow for variations incident to proper grading and handling, not 
more than 10 percent, by weight, of the carrots in any lot may be larger than the 
specified maximum diameter and not more than a total of 5 percent may be 
smaller than the specified minimum diameter and minimum length * * *.” 


Respondent argues that the grade tolerances apply only to the 
sizes set forth in the first quoted paragraph and are inapplicable where 
the parties to a contract have otherwise specified sizes. This argu- 
ment is without merit. The very purpose of providing for toler- 
ances—to allow for variations incident to proper grading and 
handling—arises whether the sizes are those specified by the U. S. 
Standards or by the parties. In the absence of a definitely indicated 
intention of the parties to disregard the usual tolerances recognized in 
the trade and the U. S. Standards, it must be assumed that it was 
their intention to recognize such tolerances. Blotz Seed & Produce 
Co. v. Samuel Rosenblum, Inc., PACA Docket No. 286, S. 113. 

Respondent contends next that there was a breach of contract as to 
size because the carrots were represented as “mostly 34 to 1 inch,” 
whereas the destination certificate states “mostly 5g to % inch.” The 
shipping point certificate states “Roots generally range from 54 to 14 
inches.” A comparison of the two certificates is rendered difficult 
because of the difference in the range of sizes used. In the parlance 
of the inspection service of the Department, the use of the word 
“mostly” in a statement in an inspection certificate connotes 55 to 90 
percent, and the word “generally” connotes not less than 90 percent. 
It would not be inconsistent for 90 percent of the carrots in a particular 
lot to be 5£ to 11% in diameter, and also for 55 percent of the carrots 
to be 34 to 1 inch in diameter. 

The shipping point inspection was made of the entire carload 
whereas the destination inspection covered less than one-half of the 
carload. Weare of the opinion that the destination inspection certifi- 
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cate is not sufficiently representative of the carload of carrots to hold 
that the carrots were not of the size represented. If respondent 
believed that the carrots were smaller than the size specified, it should 
have obtained an appeal inspection, or at least an unrestricted inspec- 
tion. It is concluded that respondent has failed to sustain the burden 
of proof with respect to the claimed breach of warranty. Respond- 
ent’s failure to pay complainant the full purchase price for the carrots 
here involved is in violation of section 2 of the act. Reparation should 
be awarded complainant in the amount of $2,400, with interest, and 
the facts should be published. 

It is unnecessary to dispose separately of that part of respondent’s 
answer designated as a counterclaim, since it states only respondent’s 
claim that the carrots were not up to size and therefore respondent 
should not be required to pay the full contract price. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $2,400, with interest thereon at the 
rate of 5 percent per annum from May 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2318) 


Maurice ©. Lorp v. Max Couen, AN INDIVIDUAL, AND/oR Max ConENn 
AND Murray PRoLMAN, PARTNERS, TRADING AS FrurrLanp. PACA 
Doc. No. 5240. Decided December 28, 1949. 


Failure to Pay Purchase Price—Default 


Where respondent failed to pay the full purchase prices for four shipments of 
apples, and failed to file an answer to the complaint, held, that respondent’s 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint, and his failure to pay the full amount of the agreed purchase 
prices is a violation of the act for which reparation should be awarded com- 
plainant.* 


Messrs. Cooper, Hall & Cooper, of Rochester, New Hampshire, for complainant. 
Mr. E. D. Mulwille, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U.S. C. 1946 ed. 499a et seq.). 
An informal complaint was received March 15, 1949, against Max 
Cohen, and a formal complaint was filed October 31, 1949, against 
the two respondents named in the caption, alleging failure on the part 
of one of the respondents to pay the full purchase prices for four 
shipments of apples purchased from complainant during October 
1948. A copy of the report of investigation made by the Department 
was served upon complainant’s attorney on November 9, 1949. On 
the same date, copies of the report of investigation and the formal 
complaint were served upon respondents. 

At the time of service of the complaint, respondents were notified 
in writing that an answer should be filed within 20 days thereafter, 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute a waiver of hearing on the 
facts and would be deemed an admission of the allegations in the 
complaint. 

FINDINGS OF FACT 


1. Complainant is an individual, Maurice C. Lord, whose post office 
address is East Lebanon, Maine. 

2. Respondent, Max Cohen, is an individual, formerly trading as 
Fruitland, whose post office address is 404 Essex Street, Lawrence, 
Massachusetts. Respondent Max Cohen, was licensed under the act 
at the time of the transactions complained of herein. Respondent, 
Max Cohen and Murray Prolman, is a partnership, trading as Fruit- 
land, whose post office address is 404 Essex Street, Lawrence, Massa- 
chusetts. This respondent was not licensed under the act, or subject 
to license, at the time of the transactions complained of herein. A 
license was issued to the partnership April 19, 1949. 

3. On or about October 24, 1948, in the course of interstate com- 
merce, complainant sold to respondent, Max Cohen, 210 boxes of 
Orchard Run Baldwin apples at the agreed price of $1.65 per box, 
or a total price of $346.50. 

4. On or about October 27, 1948, in the course of interstate com- 
merce, complainant sold to respondent, Max Cohen, 100 boxes of 
Banana apples at $1 per box and 105 boxes of Orchard Run Baldwin 
apples at $1.65 per box, or a total price of $273.25. 

5. On or about October 29, 1948, in the course of interstate com- 
merce, complainant sold to respondent, Max Cohen, 220 boxes of 
Orchard Run Baldwin apples at $1.65 per box, or a total price of $363 
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6. On or about October 30, 1948, in the course of interstate com- 
merce, complainant sold to respondent, Max Cohen, the following: 
81 bushels of Baldwin apples, less 8 bushels shrinkage, for $117.15; 
16 bushels of Wolf River apples at $1 per bushel; 26 bushels of Ben 
Davis apples at $1 per bushel; and 10 bushels of Red Delicious apples 
at $2 per bushel. The total purchase price was $179.15. 

7. Complainant delivered to respondent, Max Cohen, in accordance 
with the several contracts, and this respondent accepted the delivery 
of the apples mentioned in Findings of Fact 3, 4,5 and 6. Respondent, 
Max Cohen, has paid to complainant, on account of these trans- 
"actions, only $50 of the total purchase price of $1,161.90, leaving an 
unpaid balance of $1,111.90, no part of which has been paid. 

8. Informal complaint was made March 15, 1949, which was within 
nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of the respondents to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint and a 
waiver of oral hearing as provided in the rules of practice (7 CFR 
47.8 (c)). The evidence establishes that Max Cohen, as an individual, 
purchased from the complainant four shipments of apples at agreed 
purchase prices totalling $1,161.90; that this respondent accepted the 
apples as being in accordance with the terms of the contracts; and 
that only $50 of the total purchase price has been paid, leaving an 
unpaid balance of $1,111.90. The partnership, composed of Max 
Cohen and Murray Prolman, trading as Fruitland, was apparently 
not in existence at the time of the transaction complained of herein. 
Therefore, the complaint should be dismissed as to this respondent. 
The failure of the respondent, Max Cohen, to pay the full purchase 
price of the four shipments of apples is in violation of section 2 of the 
act. Complainant should be awarded reparation against Max Cohen, 
as an individual, in the amount of $1,111.90, with interest, and the 
facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent, Max 
Cohen, shall pay to complainant, as reparation, $1,111.90, with interest 
thereon at the rate of 5 percent per annum from November 1, 1948, 
until paid. 

The complaint against respondent Max Cohen and Murray Prol- 
man, a partnership trading as Fruitland, is dismissed. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served on the parties. 
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(No. 2319) 


Souta Haven Frurr Excuanae v. G. S. Guzason. PACA Doe. Ne. 
5226. Decided December 28, 1949. 


Failure to Pay Balance of Purchase Price—Default 


Where respondent purchased peaches and made part payment only and respond- 
ent failed to file an answer, it is held, respondent’s failure to answer consti- 
tutes an admission of the facts alleged in the complaint, and his failure to 
pay the balance of the purchase price is a violation of section 2 of the act for 
which reparation should be awarded complainant.* 


South Haven Fruit Exchange, of South Haven, Michigan, complainant pro se. 
Mr. E. D. Mulville, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et segq.). 
An informal complaint was received January 6, 1949. A formal 
complaint was filed September 26, 1949, alleging that complainant 
sold peaches to the respondent in September 1948, and that respond- 
ent made only part payment, leaving a balance due complainant of 
$3,993.20. The present action is for an award of reparation in that 
amount. The Department made an investigation and a copy of its 
report of investigation was served upon complainant October 24, 1949. 
On the same date, copies of the report of investigation and the formal 
complaint were served upon respondent. 

At the time of service of the complaint, respondent was notified in 
writing that an answer should be filed within 20 days thereafter and 
that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint and a waiver of oral hearing. Respondent 
has failed to file an answer and this proceeding is disposed of on the 
basis of such default. 


FINDINGS OF FACT 


1. Complainant, South Haven Fruit Exchange, is a corporation 
whose post office address is 702 Dunkley Avenue, Box 168, South 
Haven, Michigan. 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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2. Respondent is an individual, G. S. Gleason, whose post office 
address is 1320 Niles Avenue, St. Joseph, Michigan. At the time of 
the transactions complained of herein, respondent was licensed under 
the act. 

8. On or about September 17, 1948, in the course of interstate com- 
merce, complainant sold two truckloads of Elberta peaches containing 
412 bushels and 428 bushels, respectively, to respondent at $2.60 per 
bushel, or a total purchase price of $2,184. 

4, On or about September 18, 1948, in the course of interstate com- 
merce, complainant sold two carloads of Elberta peaches containing 
396 bushels each to respondent at $2.60 per bushel, or a total purchase 
price of $2,059.20. 

5. Respondent accepted the four shipments of Elberta peaches but 
has paid complainant only $250 of the total purchase price of $4,243.20, 
leaving a balance due complainant from respondent of $3,993.20, no 
part of which has been paid. 

6. Informal complaint was received January 6, 1949, which was 
within nine months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the complaint consti- 
tutes an admission of the facts alleged in the complaint and a waiver 
of oral hearing as provided in the rules of practice (7 CFR 47.8 (c)). 

The facts thus admitted are that respondent purchased two truck- 
loads and two carloads of Elberta peaches from complainant ; that the 
four shipments consisted of 1,632 bushels at $2.60 per bushel, or a total 
purchase price of $4,243.20; that respondent accepted the Elberta 
peaches and paid complainant $250, leaving a balance due of $3,993.20, 
no part of which has been paid. The failure of the respondent to pay 
the full purchase price is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $3,993.20, 
with interest, and the facts should be published. 


ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $3,993.20, with interest thereon at the 
rate of 5 percent per annum from October 1, 1948, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 
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WILLIAM THEEL VU. JOSEPH MILLER 





(No. 2320) 





Wuiuu1aM THEEL v. JoserpH Miter. PACA Doc. No. 5237. Decided 
December 28, 1949. 






Failure to Pay Purchase Price—Default 









Where respondent failed to pay the full purchase price for two truckloads of 
fruits and vegetables and failed to file an answer to the complaint, held, that 
failure to file an answer constitutes an admission of the facts alleged in the 
complaint, and his failure to pay the full purchase price is a violation of 
section 2 of the act for which reparation should be awarded complainant in 
the amount of the purchase price, with interest.* 

Willie Fraden Tomato Co., of Jacksonville, Florida, complainant pro se. Mr. 
Frederick W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 











PRELIMINARY STATEMENT 









This is a reparation proceeding under the Perishable Agricultural 
Commodities Act, 1930, as amended (7 U. S. C. 1946 ed. 499a et seq.). 
An informal complaint was made September 23, 1947. Formal com- 
plaint was filed May 27, 1949, wherein complainant alleged that he sold 
two truckloads of produce to the respondent at the agreed purchase 
price of $937.14, but that respondent paid complainant only $650, 
leaving an unpaid balance of $287.14. An investigation was made by 
the Department and a copy of the report of investigation was served 
upon the complainant June 20, 1949. On the same date, copies of the 
report of investigation and the formal complaint were served on the 
respondent. 

At the time of service of the formal complaint, respondent was noti- 
fied in writing that an answer should be filed within 20 days thereafter 
and that, in accordance with section 47.8 (c) of the rules of practice, 
failure to file an answer would constitute an admission of the facts 
alleged in the complaint. Respondent has failed to file an answer and 
this proceeding is disposed of on the basis of such default. 





















FINDINGS OF FACT 






1. Complainant is an individual, William Theel, whose post office 
address is Glassboro, New Jersey. 

2. Respondent is an individual, Joseph Miller, whose post office 
address is 89 Seaman Avenue, New York 34, New York. At the time 
of the transaction complained of herein, respondent was not licensed 








* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisigns.—Ed. 
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under the act but was subject to license. On November 26, 1947 re- 
spondent was issued a license upon the payment of the license fees of 
$10 and arrearage of $2.50 for the period extending back to July 31, 
1947, 

3. On or about August 12, 1947, in the course of interstate commerce, 
complainant sold to respondent one truckload of produce consisting 
of 148 Climax baskets of #1 tomatoes, 68 bushels 2’” Newday peaches, 
and 99 bushels 214’’ Golden East peaches, at the agreed price of 
$320.59, including brokerage, f. 0. b. Glassboro, New Jersey. The prod- 
uce was shipped in respondent’s truck from New Jersey to New York. 
_ 4, On or about August 17, 1947, in the course of interstate commerce, 
complainant sold to respondent one truckload consisting of the fol- 
lowing : 

26 bushels Eggplant D 5 $§ 27.80 
58 bushels 11%4’’ Trio Gem Peaches . 30 75. 40 
56 bushels 244’’ Sun High Peaches 126. 00 
6 bushels 154’’ Sun High Peaches 8. 40 
18 bushels 2’’ Sun High Peaches 

8 bushels 134’ Hale Haven Peaches 

35 bushels 2’’ Sun High Peaches 
11 bushels 2’’ Hale Haven Peaches 
108 bushels 1%4’’ Sun High Peaches 
28 bushels Peppers 

Brokerage 

Hauling 


The produce was shipped in complainant’s truck from New Jersey to 
New York. 

5. Respondent accepted the produce as meeting the terms of the 
contract and gave complainant a check dated August 24, 1947, for 
$700, which was returned because of insufficient funds. Respondent 
gave complainant a second check dated September 4, 1947, for $320.59, 
but stopped payment thereon. After the informal complaint was 
filed, the respondent acknowledged the debt and promised to make 
monthly payments. During the period from November 1947 to No- 
vember 1948, respondent paid the complainant $650, leaving a balance 
due of $287.14. Subsequent to the service of the report of investiga- 
tion and the formal complaint on respondent, respondent paid an ad- 
ditional $50, reducing the unpaid balance to $237.14. 

6. Informal complaint was received September 23, 1947, which was 
within nine months after the causes of action accrued. 
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CONCLUSIONS 


The failure of the respondent to file an answer to the complaint 
constitutes an admission of the facts alleged in the complaint as pro- 
vided in the rules of practice (7 CFR 47.8(c)). The facts thus ad- 
mitted are that the respondent purchased from the complainant two 
truckloads of produce for a total purchase price of $937.14; that com- 
plainant delivered produce which complied with the terms of the 
contracts; and that respondent accepted the shipments but has paid 
only $700, leaving a balance due of $237.14, no part of which has been 
paid. The failure of the respondent to pay the full purchase price is 
in violation of section 2 of the act. Complainant should be awarded 
reparation in the amount of $237.14, with interest, and the facts should 


be published. 
ORDER 


Within 30 days from the date of this decision, respondent shall pay 
to complainant, as reparation, $237.14, with interest thereon at the 
rate of 5 percent per annum from September 1, 1947, until paid. 

The facts and circumstances as set forth herein shall be published. 

Copies hereof shall be served upon the parties. 


(No. 2321) 


In re Battey Propuce Company, Inc. PACA Doc. No. 5169. Decided 
December 30, 1949. 


Revocation of License—Repeated Failures to Pay for Shipments of Produce— 
Flagrant Violation of Act—Respondent’s Financial Difficulties Not Con- 
doning Its Violation of Act 


Respondent corporation’s license revoked for failures to make prompt payment 
for various shipments of produce which constitute a flagrant violation of 
the act, and the corporation’s financial difficulties do not condone its 


violations.* 


Mr. E. D. Mulville, of Washington, D. C., for Production and Marketing Admin- 
istration. Bailey Produce Company, Inc., of Paris, Texas, respondent pro se. 
Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 
PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agricultural 
Commodities Act, 1930 (7 U. S. C. 499a e¢ seq.), instituted by a 


* Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—-Ed. 
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complaint filed with the Hearing Clerk, Office of the Solicitor, on 
October 3, 1949. The respondent, Bailey Produce Company, Inc., of 
Paris, Texas, was charged with having failed to pay for various 
shipments of produce. Copies of the complaint and the rules of 
practice were served on the respondent by registered mail on October 
10, 1949, and its attention was called to the fact that failure to 
answer would constitute admission of the facts alleged. No answer 
having been filed within the time allowed, the proceeding was sent to 
the Office of Hearing Examiners and on November 22, 1949, was 
assigned to Jack W. Bain of that office as examiner. 

Under section 47.30 (c) of the rules of practice (7 CFR, 1945, 1946, 
and 1947 Supps., Part 47), failure to answer the complaint con- 
stitutes an admission of the facts alleged and waiver of oral hearing. 
The hearing examiner issued his report on November 25, 1949, recom- 
mending the revocation of the respondent’s license. No exceptions to 
the report were filed. 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 8A.D. 


FINDINGS OF FACT 


1. The respondent is a private corporation; its address is Paris, 
Texas; Frank E. Bailey is president, Jesse E. Bailey, Jr., is vice- 
president, and Merlyn Bailey is treasurer. At all times material 
to this proceeding it engaged as a dealer in fresh fruits and vegetables 
in interstate commerce. 

2. The respondent was issued a license under the act on April 3, 
1947, and such license has been twice renewed and is now in effect. 

3. About June 9, 1948, the respondent purchased from Tropical 
Fruits Company, Laredo, Texas, 200 dozen Mexican pineapples for 
$527.85, which were loaded into the respondent’s truck from car N. 
de M. 62603, in which they had been shipped into Laredo from Mexico. 
Respondent accepted the fruit but has paid only $364 for it, leaving 
an unpaid balance of $163.85. 

4. About August 23, 1948, the respondent purchased for $593 from 
Fort Lupton Produce, Fort Lupton, Colorado, through Southwest 
Brokerage Company, Dallas, Texas, 360 sacks of potatoes shipped 
from Colorado to Texas in car PFE 43907. Respondent accepted the 
shipment but has paid only $100 for it, leaving an unpaid balance of 
$495. 

5. About September 2, 1948, the respondent purchased for $786.95 
from Fort Lupton Produce a truckload of potatoes and cabbage for 
shipment from Colorado to Texas. The respondent accepted the 
truckload but has paid only $100 for it, leaving an unpaid balance 
of $686.95. 
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6. The respondent purchased from Martin Produce Company, 
Greeley, Colorado, for shipment from Colorado to Texas, a truckload 
of potatoes for $872.50 about September 24, 1948, and about October 1, 
1948, a truckload of cabbage for $135.80 and two truckloads of potatoes 
for $569.40 and $875.85, making a total of $2,453.55 for the four truck- 
loads. Respondent accepted the shipments but has paid only $600 for 
them, leaving an unpaid balance of $1,853.55. 

7. About September 25, 1948, the respondent purchased, for $460, 
from Rocky Ford Onion Growers, Rocky Ford, Colorado, a truckload 
of onions for shipment from Colorado to Texas. The respondent 
accepted the onions but has paid only $100 for them, leaving an unpaid 
balance of $360. 

8. About November 5, 1948, the respondent purchased, for $690, 
from Herbert Campbell Company, Scottsbluff, Nebraska, a truckload 
of potatoes for shipment from Nebraska to Texas. The respondent 
accepted the potatoes but has paid only $100 for them, leaving an 
unpaid balance of $590. 

9. By registered letter dated August 8, 1949, the violations alleged 
were brought to the respondent’s attention to afford it the opportunity 


' to demonstrate or achieve compliance with the act. Replies were to 
| the effect that the respondent owed the money and hoped to pay it but 


_ isnow unable to do so. 


CONCLUSIONS 


Section 2 of the act requires prompt payment with respect to trans- 


' actions of the kind mentioned in the findings of fact. Failure to make 


such prompt payment violates this requirement, regardless of financial 


| ability to pay. Jn re Cohen, 3 A. D. 1013 (1944). In this instance 
_ the respondent corporation’s financial difficulties do not condone its 
» violations. Its repeated failures to make any effort to pay constitute 
_ a flagrant violation of the act requiring revocation of its license in the 


public interest. A revocation should be ordered, and the facts should 


be published. Zn re J’ulare,6 A. D. 533 (1947) ; Inre E. & L. Produce 
Company, 8 A. D. 1089 (1949). 


ORDER 


The respondent’s license is revoked and this decision shall be pub- 


| lished. 


Copies of this order shall be served on the parties. Except as to 


| service, this order shall become effective on the 20th day after this date. 


870896—50——-7 


COURT DECISIONS 


Boyp Gupeet v. L. S. Iverson, Depury Marker ApMINISTRATOR 
OF THE DEPARTMENT OF AGRICULTURE, AS AGENCY OF THE U. §, 
GoverNMENT (D. C. U. S. W. D. of Kentucky at Louisville), 
87 F. Supp 834. Decided August 1, 1949. 


DISTRICT COURT OF THE UNITED STATES FOR THE WESTERN 
DISTRICT OF KENTUCKY AT LOUISVILLE 


Civil Action No. 1494 


Dismissal—Action to Enjoin Milk Market Administrator From Pooling Milk— 
Lack of Jurisdiction of Court 


Action of milk producer who sought to enjoin the Louisville Milk Market Admin- 
istrator from pooling milk which the plaintiff delivered to the plant of a 
Louisville handler, dismissed, on the ground that the district court lacks 
jurisdiction to grant relief prayed for in the plaintiff's complaint.* 


Lack of Jurisdiction of Court to Entertain Handler’s Complaint—Exhaustion 
of Administiative Remedy Under Section. 8c (15) of Act 


Where plaintiff alleged in his complaint that he is a “handler” or a “producer 
handler” and as such he is entitled to relief under section 8c (15) of the act, 
but failed to pursue this exclusive administrative remedy, this court has no 
jurisdiction to entertain any complaint concerning the action of the defendant 


milk market administrator.* 


Lack of Jursdiction of Court—Failure to Join Secretary of Agriculture as 
Necessary and Indispensable Party 


District court lacks jurisdiction, because plaintiff has failed to join the Secretary 
of Agriculture who is a necessary and indispensable party.* 


Effect of Failure to Prove Allegation in Complaint 


Where complaint merely alleges that the action of the milk market administrator 
was arbitrary and unreasonable, held, no facts are stated from which this 
conclusion can be drawn nor were there any facts presented in the record, 
which would justify such conclusion.* 


Injunction—Suit to Enjoin Subordinate of Secretary Not Maintainable 


An injunction suit may not be maintained solely against defendant who, as @ 
subordinate of the Secretary of Agriculture, merely performs the acts 
committed to him by the Secretary’s order, particularly in this case where 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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the subordinate has no power to enforce the provision of such order, such 
power being invested exclusively in the Secretary.* 






Justiciable Right—Effect of Commingling of Producer’s Milk With That 
of Handler 


Where plaintiff’s milk was received at the handler’s plant and commingled with 
other milk in the plant, the plaintiff's legal interest in such milk, insofar as 









TRATOR 









| Uz S. the order is concerned, ceased or became merged with the primary interest 
ville), of the handler who was directly subject to regulation under the order and, 
therefore, only the handler can maintain an action with respect to the 
application of the order to such milk.* 
ERN 
Estoppel—Market Administrator’s Action Not Binding Upon Secretary 
Where plaintiff did not question the validity of Louisville Milk Marketing Order 
Milk No. 46 or any provisions thereof, and his sole basis for challenging the appli- 
Ll oo 






cation of the Order to milk delivered by the plaintiff to the handler’s plant 
is that, for a period of approximately four years, the defendant market 
administrator did not require the handler to pool the plaintiff's milk, it is 
held, that if the market administrator’s action may be considered an inter- 
pretation of the Order, such interpretation was totally unauthorized, was not 
binding on the Secretary of Agriculture, and did not create an estoppel against 
the enforcement of the Order.* 
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Court Decisions Distinguished 






STARK v. WICKARD, 321 U. S. 288 (1944). 


Maxwell Brown, Louisville Trust Building, Louisville, Kentucky, attorney for 
plaintiff. David C. Walls, United States Attorney, Ben T. Cooper, Assistant 
United States Attorney, Louisville, Kentucky and Clarence H. Girard, Office 
of the Solicitor, U. S. Department of Agriculture, Washington, D. C., at- 
torneys for defendant. 


Shelbourne, Roy, M., Chief Judge. 
STATEMENT 
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The plaintiff is a dairy farmer who produces milk which he delivers 
to the plant of Von Allmen Brothers Dairy, hereinafter sometimes 
referred to as“Von Allmen”. He receives from the Von Allmen plant 
a quantity of bottled milk and cream which he distributes to retail 
customers on a route in the Louisville milk marketing area. 

The defendant is the market administrator of Federal Order No. 
46, which regulates the handling of milk in the Louisville, Kentucky, 
marketing area. On March 23,:1948, the defendant notified Von All- 
men that beginning with the month of April 1948, the receipts of milk 
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t pe : : 
oo from the plaintiff “will be treated as receipts from a producer, and the 
payment for such receipts shall be based upon the payment provisions 

and 





provided for in Section 946.8 of Federal Order No. 46.” 


*Reference to other points involved in this case will be found in Index-Digest and 
Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Previous to that time, and since December 1944, Von Allmen was 
permitted to report the receipts of milk from the plaintiff as receipts 
from a “handler”, resulting in the plaintiff’s milk being unpriced and | 
excluded from the computation of Von Allmen’s obligations to the pro- | 
ducer-settlement fund which is maintained under the order. 

During the time that Von Allmen reported plaintiff’s milk as a 
receipt from a handler, Von Allmen paid plaintiff the Class I price 
for his milk. Subsequent to April 1948, Von Allmen paid the plaintiff 
the uniform or blend price, which, under the order, is the minimum [ 
- price which all handlers are required to pay producers for milk re- | 
ceived from them. 

Since the uniform price is usually less than the Class I price, the | 
plaintiff receives a slightly lesser amount for his milk than would be 
the case if Von Allmen paid him the Class I price. 

Plaintiff contends, in substance, that the only reason Von Allmen 
refuses to pay him the Class I price for his milk is because Von Allmen [ 
is required to account to the producer-settlement fund for the milk of 
the plaintiff utilized in Class I at the Class I price. The plaintiff | 
claims, therefore, that the defendant’s action of March 23, 1948, in | 
classifying him as a producer was “arbitrary, unreasonable, and the | 
strict application of the Defendant’s action will cause and bring about | 
an irreparable injury and damage to the Complainant’s business.” 
Wherefore, the plaintiff prays for a preliminary and permanent in- 
junction restraining and enjoining the defendant from directing Von 
Allmen, or any other handler “to consider the receipt of milk from 
complainant as a producer only, or the inclusion of said receipts in a 
pool of milk receipts for which the Complainant would receive blend 
priceonly * * *, 

The plaintiff prays in the alternative that, if this relief is not 
granted, the defendant be temporarily restrained from changing the 
plaintiff’s status for a “reasonable period not to exceed twelve (12) 
months time to afford Complainant an opportunity to reequip the 
Complainant’s dairy plant.” 

Defendant filed a motion to dismiss the complaint, contending 
that— 
(a) The court lacks jurisdiction to grant the relief prayed for in the 
complaint ; ; 

(b) The complaint fails to state a claim against the defendant upon 
which relief can be granted ; and 

(c) The plaintiff has failed to join the Secretary of Agriculture 
who is a necessary and indispensable party. 

A hearing was held June 7, 1948, on the motion for preliminary 
injunction and the motion to dismiss, at which hearing evidence was 
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adduced. Thereafter, each of the parties filed briefs. On March 10, 


1949, at a conference before the Court cqunsel agreed to submit the 
case for final determination upon the basis of the complaint, the 
motion to dismiss, the argument and record of the hearing of June 7, 
1948, and proposed findings of fact and conclusions to be submitted 
by the parties. 

FINDINGS OF FACT 


1. This proceeding arises under the Agricultural Markéting Act 
of 1937, which reenacted with amendments the marketing provisions 
of the Agricultural Adjustment Act of 1933, as amended from time 
totime (7 U.S.C. A. 601 e¢ seq.). 

The Act directs the Secretary of Agriculture to issue an order 
applicable to the handlers of specified agricultural commodities, or 
the products thereof, whenever he finds on the basis of evidence at a 
public hearing that the issuance of an order will tend to effectuate 
the declared policy of theact. (Sec. 8c (1), (3), and (4),7U.S.C. A. 
§ 608c (1), (3), and (4).) 

One of the specified commodities is milk (Sec. 8c (2), 7 U.S. C. A. 
§ 608c (2)). The declared policy of the act is to maintain “such orderly 
marketing conditions for agricultural commodities in interstate com- 
merce as will establish prices to farmers at a level that will give 
agricultural commodities a purchasing power with respect to the 
articles that farmers buy, equivalent to the purchasing power of agri- 
cultural commodities in the base period,” defined in the act S2 7 
U.S.C. A. § 602). In the case of milk, the declared policy is also to fix 
minimum prices to be paid to producers that will reflect the cost of 
producing milk and other economic factors, and will insure a sufficient 
quantity of pure and wholesome milk S8c (18), 7 U. S. C. A. § 608¢ 
(18). An order may regulate, in the manner specified in the act, such 
handling of the agricultural commodity, or product thereof, as is in the 
current of interstate commerce, or as directly affects interstate com- 
merce in the commodity or product thereof (S8c (1), 7 U. S. C. A. 
§ 608c (1)). 

2. The order involved in this proceeding is Order No. 46, as amended 
effective October 1, 1947, (12 F. R. 6567), which regulates the handling 
of milk in the Louisville, Kentucky, marketing area. (The order 
has since been amended effective September 1, 1948, (13 F. R. 5112), 
and December 1, 1948, (13 F. R. 7294); however, neither of these 
amendments affect the issues involved in this case.) 

The order of October 1, 1947, defines the Louisville, Kentucky, 
marketing area, and fixes minimum prices that “handlers” must pay 
for all milk received from “producers”, as those terms are defined in 
the order. 
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The order classifies milk into three classes according to its use, and f 
establishes the use value for the milk in each class. The use value [ 
applied to Class I (which includes generally all skim milk and butter. | 


fat disposed of in fluid form as milk, buttermilk and milk drinks) 
is the highest. The use values applied to Class II (fluid cream and 
cream products disposed of in fluid form) and Class III (milk, the 
component parts of which are used to make ice cream, condensed 
milk, butter, cheese, or other milk products) are progressively lower. 
Each handler, as defined in the order, is required to report to the 
market administrator appointed to administer the order, the quantity 
of milk received and the quantity of milk used in each class during the 
preceding monthly delivery period. Upon the basis of these reports, 


the total value of the milk priced by the order that was received by | 
all handlers from all producers is determined. After making adjust- | 
ments to reflect butterfat or other differentials, the total use value is | 
divided by the total quantity of priced milk. The result is a uniform [ 
. Minimum price that all handlers must pay their producers regardless 
of the use that may have been made of the milk by a particular pro- | 
ducer. The variance among handlers in the percentage of milk used | 
in a given class will normally mean that the use value of the milk F 


received by a handler will be either greater or less than the total pay- 


ments at the uniform minimum price that the handler is required to | 
make to his producer. Any handler for whom there is a plus differ- | 


ence is required to pay the difference due to the producer-settlement 


fund, which is an equalization pool, while any handler for whom there | 
is a minus difference is entitled to withdraw the difference from the | 
fund. In this manner, all handlers can pay their producers the uni- | 


form minimum price regardless of the use they make of the milk of 
a particular producer. 
3. Section 946.1 (e) of the order defines a “producer” as “any person 


who produces, under a dairy farm inspection permit issued by the | 


appropriate health authority in the marketing area, milk which is: 


(1) Received at a plant from which milk or cream is disposed of in 
the marketing area for human consumption as fluid milk or | 


cream: * * *%” 


4. The plaintiff produces, under a dairy farm inspection permit : 
issued by the City of Louisville, milk which is received at the plant | 


of the Von Allmen Brothers Dairy, from which plant milk or cream 


is disposed of in the marketing area for human consumption as fluid f 
milk or cream. The plaintiff is, therefore, a “producer” as such term | 


is defined in the order. 


5. Section 946.1 (f) (1) of the order defines a “handler” as “any 
person who receives milk, produced under a dairy farm inspection | 
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permit issued by the appropriate health authority in the marketing 
area, at a plant described in paragraphs (e) (1) * * *,”ie,ata 
“plant from which milk or cream is disposed of in the marketing area 
for human consumption as fluid milk or fluid cream.” 

6. Plaintiff is neither the operator nor the owner of a milk plant; 
nor does he receive any milk at a milk plant. The milk received from 
Yon Allmen is furnished as any other wholesale milk dealer would 


purchase milk. Plaintiff does not deliver milk to Von Allmen as a 


handler. The milk plaintiff receives from Von Allmen has been ac- 
counted for in the pool, thus the purposes of the Act are not frustrated. 
Hence the sale of the milk to plaintiff by Von Allmen is not the question 
here presented. The sale of the milk to Von Allmen is the epitome of 
this action. 

The plaintiff is not a “handler”, as such term is defined in the order. 
Neither is the plaintiff a “producer-handler”, as such term is defined 
in the amendment to the order effective October 1, 1948, (13 F. R. 
7294), because the plaintiff is not a “handler”, the term “producer- 
handler” being defined as “any person who is both a producer and 
a handler.” 

7. The Von Allmen Brothers Dairy is a “handler”, and, as such, 
is subject to regulation under the order. The order requires each 
handler, including the Von Allmen Brothers Dairy, to report to the 
market administrator on and before the 5th day after the end of each 
delivery period, i. e., calendar month, all skim milk and butterfat con- 
tained in milk received from producers, handlers, and other sources, 
and the utilization thereof (S. 946.5 (a)). Inasmuch as the plaintiff 
is a “producer” and not a “handler”, the Von Allmen Brothers Dairy 
is required to report the receipts of milk from the plaintiff as receipts 
from a “producer”, 

8. The quantity of skim milk and butterfat received from producers 
and allocated to each class is determined by a series of computations, 
the result of which is to eliminate from the several classes of utiliza- 
tion other source milk and milk received from other handlers. 

The quantity of skim milk and butterfat remaining in each class is 
the quantity received from producers (S. 946.3 (c)). For each de- 
livery period the market administrator is required to compute the value 
of producer milk received by each handler by multiplying the quantity 
of such milk in each class by the applicable class price and adding 
together such amounts (S. 946.7 (a)). Since plaintiff’s milk is “pro- 
ducer” milk, in computing the value of producer milk received by Von 
Allmen, the market administrator is required to include the plaintiff's 
wilk along with all the other producer milk received by Von Allmen. 

9. After making the computations set forth in Findings No. 8, the 
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market administrator is required to compute the “uniform” or “blend” 
price. This is accomplished by combining into one total, subject to 
specified differentials and adjustments, the respective values of pro- 
ducer milk received by all handlers; adding an amount representing 
the cash balance in the producer-settlement fund and dividing the 
resulting amount by the total hundredweight of producer milk. From 
this amount there is subtracted not less than 4 cents nor more than § 
cents for a reserve fund. The resulting amount is the uniform price 
(S. 946.7 (b)). This is the minimum amount per hundredweight 
. which, subject to butterfat differential, each handler must pay directly 
to his producers (S. 946.8 (a) ). 

10, Payments among handlers are equalized by requiring each han- 
dler to pay into the producer-settlement fund any amount by which 
the classification value of his producer milk is greater than the amount 
he has paid his producers at the uniform price, and entitling each 
handler to withdraw from the fund any amount by which the classi- 
fication value of his milk is less than the amount which he has paid 
his producers at the uniform price (S. 946.2 (b) ). 

11. Defendant is the “market administrator” designated by the Sec- 
retary of Agriculture as the agency to administer the order. Sec- 
tion 946.2 (b) of the order vests the market administrator with only 
the power to— 

(a) Administer its terms and provisions; 

(b) Receive, investigate, and report to the Secretary complaints of 
violations of its terms and provisions; 

(c) Make rules and regulations to effectuate its terms and provi- 
sions; and 

(d) Recommend to the Secretary amendments. 

(These are the only powers which may be vested in a market ad- 
ministrator under the act (S. 8c (7) (C),7U.S.C. A. § 608¢ (7) (C).) 

12. Prior to December 1944, the plaintiff operated a milk plant 
at which he received milk from 4 to 5 producers, as well as milk from 
his own production. During that period, he was classified as a “han- 
dler” and reported as such to the market administrator. From the in- 
ception of the order on April 1, 1940, (5 F. R. 1233), until the amend- 
ment thereto effective October 1, 1946, (11 F. R, 11121), the order 
permitted a handler to subtract pro rate out of the milk in each class the 
quantity of milk of the handler’s own production (Order, as amended, 
effective December 1, 1944, (9 F. R. 14096)). The effect of this was to 
exclude such milk from the pricing provisions of the order and the 
computation of a handler’s pool obligation. In other words, a han- 
dler’s own production was not “pooled” with other producer milk. 
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Because of these provisions of the order, which were in effect at the 






t to time, the plaintiff was not required to account to the pool for milk of 
pro- his own production which he received at his plant. 

ting 13. On or about December 1, 1944, the plaintiff closed his plant be- 
the cause of shortages of labor and equipment. It was then that he 





started to deliver his milk to the Von Allmen Brothers Dairy. Be- 
cause of the hardship the plaintiff was experiencing as the result of 
war conditions and upon his representation that he would resume 
operations as soon as labor and equipment became available, the 
market administrator continued to treat the plaintiff as a handler even 
though he no longer operated a plant. 

The market administrator permitted the Von Allmen Brothers 
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an- 
‘ich Dairy to report receipts of milk from the plaintiff as receipts from 
unt another “handler.” Von Allmen allocated the plaintiff’s milk to his 
ach Class I utilization and that reduced pro tanto the quantity of milk 
Ssi- for which Von Allmen accounted to the pool in Class I. 
aid 14. On and after December 1, 1944, when the plaintiff’s milk was 
delivered to the Von Allmen plant, it was weighed, tested, and placed 
ec in a 400 gallon tank along with the milk of other producers. The 
ec- butterfat content of the milk which the plaintiff delivered averaged 
aly approximately 3 percent, while the health ordinance of the City of 
Louisville required that milk distributed in the City contain not less 
than 3.7 per cent butterfat. 
of 15. Every other day the plaintiff received from Von Allmen milk 
which had been (a) standardized to 3.7 per cent butterfat content; 
vi- (b) pasteurized, and (c) bottled with a cap bearing the plaintiff’s 
label. The plaintiff sold this milk to retail customers. At the end 
of each month, there was a settlement between Von Allmen and the 
d- plaintiff. Von Allmen credited the plaintiff with the value of his milk 
-) at the Class I price and charged the plaintiff for the milk he received 
nt at Class I price, plus a “processing” charge. These were ordinary 





purchase and sale transactions with the title to the milk the plaintiff 
delivered passing to Von Allmen at the time of the delivery. The 
bookkeeping and settlement at the end of the month was merely a 
convenient method of offsetting the sale to Von Allmen against the 








or purchase by the plaintiff. 
e 16. During the period December 1944, to the present, the order con- 
1, tained no provisions authorizing the reporting and accounting of the 





plaintiffs milk by Von Allmen as the receipts from another handler. 

17. In May 1947, the defendant conferred with Von Allmen and the 
plaintiff regarding the continuation of the status of the plaintiff as a 
handler. As a result of this conference, the defendant wrote a letter 
to Von Allmen dated May 20, 1947, in which it was stated that the 
market administrator would continue to consider the receipts of plain- 
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tiff’s milk at the Von Allmen plant “as receipts from other handlers,” 


and requested that “you report the receipts and disposition of milk 


from this handler the same as you have previously.” 


18. The market administrator notified Von Allmen that effective for | 
the delivery period of April 1948, the receipts of milk from the plain- | 


tiff would be treated as receipts from a producer. This notification 
was contained in a letter dated March 23, 1948, in which it was stated: 
“This action classifies the milk delivered by Mr. Gudgel as milk 
delivered by a producer and not as a handler as previously classified.” 

19. At the time of the change of the status of the plaintiff from a 
“handler” to a “producer,” there existed no contract between the plain- 
tiff and Von Allmen regarding the future deliveries of plaintiff’s milk 
or as to the price the plaintiff would receive with respect to any milk 
delivered to Von Allmen. 

20. Order No. 46 was originally issued effective April 1, 1940 (5 


F. R. 1233) and has been continuously in effect since that time, | 


although there have been numerous amendments thereto. The order 
has never regulated anything but minimum prices which handlers are 
required to pay producers for milk. No quotas have ever been fixed 
under the order, and the defendant’s title under the order has always 
been “market administrator.” 

21. During the period October 17, 1943, to September 21, 1945, the 
defendant was “market agent” of War Food Order No. 79-38 (8 F. R, 
8794; 7 F. R. 3856). There was no relationship or connection between 
War Food Order No. 79-38 and Order No. 46. War Food Order No, 
79-38 was issued in an effort to maintain the production of dairy prod- 
ucts (principally evaporated milk, butter, cheese, and dry milk) at 


levels sufficient to supply essential civilian wartime needs by assigning 


quotas to distributors which represented the maximum sales or deliv- 
eries of fluid milk, cream, and fluid milk products they could make. 


22. The letter of January 16, 1945, from the defendant to the plain- | 


tiff, in which the plaintiff is referred to as a “producer-handler,” was 


written in connection with War Food Order No. 79-38 and in the | 
defendant’s capacity as “market agent” of that War Food Order. | 
This letter had no relation to or connection with the plaintiff’s status | 


as a “handler” under Order No. 46. 


CONCLUSIONS OF LAW 


[1] I. The complaint should be dismissed because this Court lacks 
jurisdiction to grant the relief prayed for in the complaint. 


The plaintiff alleges in his complaint that he is a “handler” or a | 
“producer-handler” and as such he is entitled to relief under the | 


provisions of the order. Section 8c (15) of the act provides the 


exclusive method by which a handler or a producer-handler may test | 
the validity of any obligation imposed upon him in connection with [| 
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an order issued pursuant to the act. The plaintiff having failed to 
pursue this exclusive administrative remedy, this Court has no juris- 
diction to entertain any complaint concerning the action of the 
defendant market administrator. United States v. Ruzicka, 329 U.S. 
987, 67 S. Ct. 207, 91 L. Ed. 290; Za Verne Co-op Citrus Association v. 
United States, 9 Cir., 143 F. (2) 415; United States v. Hogansburg 
Milk Company, Inc., D. C. 57 F. Supp. 297; United States v. Wood, 
D.C. 61 F. Supp. 175 ; United States v. Ridgeland Creamery Company, 
D. C. 47 F. Supp. 145. 

The complaint fails to allege the invalidity of any of the provisions 
of Order No. 46, nor does it state that the alleged action of the defend- 
ant market administrator was taken in violation of, or contrary to, any 
provisions of said order. The complaint merely alleges that the action 
of the market administrator was arbitrary and unreasonable. No facts 
are stated from which this conclusion can be drawn nor were there 
any facts presented in the record, which would justify such conclusion. 

[2] III. This Court lacks jurisdiction, because the plaintiff has 
failed to join the Secretary of Agriculture, who is a necessary and 
indispensable party. 

In this action, there has been no question raised as to the jurisdic- 
tion of the Department of Agriculture with respect to the issuance 
of Order No. 46 or the validity thereof. Moreover, there has been 
no contention in this proceeding that any action or non-action on the 
part of the defendant was contrary to the order. 

An injunction suit may not be maintained, therefore, solely against 
the defendant who, as a subordinate of the Secretary of Agriculture, 
merely performs the acts committed to him by the Secretary’s order, 
particularly in this case where the subordinate has no power to en- 
force the provisions of such order, such power being vested exclusively 
inthe Secretary. Gnerich v. Rutter, 265 U.S. 388, 44 S. Ct. 532, 68 L. 
Ed. 1068; Webster v. Fall, 266 U. S. 507, 45 S. Ct. 148, 69 L. Ed. 411; 
Beranek v. Wallace, D. C. 25 F. Supp. 841; Massachusetts Farmers 
Defense Committee v. United States, D. C. 26 F. Supp. 941; Neher v. 
Harwood, 9 Cir., 128 F. (2) 846; Barr v. Rhodes, D. C. 35 F. Supp. 223. 

Although plaintiff alleged in the complaint that he was a “handler” 
or a “producer-handler”, he has changed his position in his brief. 
He concedes that if the plaintiff is a handler, the court would be 
without jurisdiction to proceed in the action, because the plaintiff has 
failed to exhaust the exclusive administrative remedy provided for 
in the act. He now contends that he is not a handler and is bringing 
this action only in his capacity as a producer. The difficulty with 
the plaintiff’s change in position is that such benefits as the plaintiff 
may have obtained under the order prior to April 1948 was because 
of his classification by the defendant asa handler. Thus, if the order 
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is to be given any effect at all in this proceeding and, if the plaintiff 
does have standing to maintain the action as a producer, so as to vest 
this Court with jurisdiction, the plaintiff places himself in the untena. 
ble position of asserting on the one hand that he is a producer and 
claiming on the other that he is entitled to benefits of the order which 
accrues only to handlers. Under the circumstances, if this Court were 
to take jurisdiction to consider the case on the merits, it would imme- 
diately thereafter have to divest itself of jurisdiction because the 
granting to the plaintiff of any relief would require the finding, by 
estoppel or otherwise, that the plaintiff was a handler. 

Even though the plaintiff were successful in extricating himself 
from this jurisdictional dilemma, there would still remain the serious 
question as to whether the plaintiff has established any standing to 
maintain the present suit as a producer. 

[3] It is a well-settled rule of law that only a person whose “legal 






right” is violated by the unlawful conduct of another is entitled to | 


maintain a suit. Tennessee Electric Power Company v Tennessee 
Valley Authority, 306 U. S. 118, 59 S. Ct. 366, 83 L. Ed. 543; Alabama 
Power Company v. Ickes, 302 U. S. 464, 58 S. Ct. 300, 82 L. Ed. 374; 
Massachusetts v. Mellon, 262 U.S. 447, 43 S. Ct. 597, 67 L. Ed. 1078. 

As the Supreme Court said in Perkins v. Lukens Steel Company, 
310 U. S. 113, 60 S. Ct. 869, 875, 84 L. Ed. 1108, “neither damage nor 
loss of income in consequence of the action of the Government, which is 
not an invasion of recognized legal rights, is in itself a source of legal 
rights” giving standing to sue. 

Where the issue of the plaintiff’s standing to sue is raised, the usual 


point in controversy, as here, is not the basic principle itself but © 


whether the right asserted by the plaintiff is one which the law has 
protected against invasion. Concerning rights which are thus pro- 
tected, the Supreme Court in 7'ennessee Electric Power Company v. 
Tennessee Valley Authority, 306 U.S. 118, 59 S. Ct. at page 369, said 
that the right must be 

“one of property, one arising out of contract, one protected against tortious in- 
vasion, or one founded on a statute which confers a privilege.” 

[4] The right, in other words, either must be within the class of 
those given protection at common law, or it must be one based on an 
interest which has, by statute, been granted protection through court 
action. Otherwise, the injury of which the plaintiff complains is 
damnum absque injuria, and he is without standing to sue. Alabama 
Power Company v. Ickes, supra. 

[5] The plaintiff has failed to meet any of the tests prescribed by the 
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foregoing authorities. Neither the pleadings nor the record support [ 


any claim that the action of the defendant, market administrator, in- 
fringes upon any contract right of the plaintiff. With respect to his 








A.D, 


ntiff 
vest 
na. 
and 
Lich 
7ere 
me- 
the 


elf 
ous 


LY, 
or 
ral 
al 
ut 
as 
0- 


id 


t+ ® 


eee 


FEA: OME 





8 A. D. BOYD GUDGEL V. L. S. IVERSON 1417 
87 F. Supp. 834 


relations with the Von Allmen Brothers Dairies, to whom he sells his 
milk, the complaint merely alleges that the petitioner sells milk to 
Von Allmen, who admittedly is a handler and subject to Order No. 
46. The complaint, therefore, does not allege a contract with Von 
Allmen calling for payment at a price higher than the uniform price 
which he receives under the terms of the Order No. 46; it does not 
allege that the action of the defendant compels or threatens any breach 
of the contract. So far as contract rights are concerned, no allegation 
sufficient to show invasion of a “legal right” is set forth. Wallace v. 
Ganley, 68 App. D. C. 235, 95 F. (2) 364. 

In addition, neither the statute nor the order bars the plaintiff from 
contracting with handlers for payment of a price higher than that 
which the order requires handlers to pay to producers. 

Plaintiff asserts that, under the conditions created by the defendant, 
no handler would be willing to pay, a price above the minimum re- 
quired by Order No. 46, and that the plaintiff’s freedom to contract 
for the payment of such a higher price is therefore illusory. 

There is nothing in the record to support these assumptions. In- 
deed, plaintiff’s lack of standing follows a fortiori from the cases hold- 
ing that the consumers may not bring suit to challenge minimum prices 
fixed by public authority. City of Atlanta v. Ickes, 308 U. S. 517, 60 
S. Ct. 170, 84 L. Ed. 440; Cf. Vew York City v. New York Telephone 
Company, 261 U. S. 312, 43 S. Ct. 372, 67 L. Ed. 673; Smith v. Illinois 
Bell Telephone Company, 270 U. S. 587, 46 S. Ct. 408, 70 L. Ed. 747. 

In those cases the consumers were deprived of their conventional 
right to bargain for lower prices; to do so in the face of the order 
would at least involve an effort to induce violation of the law by the 
sellers. In the present case, on the contrary, there is no legal in- 
hibition whatever operating against the plaintiff, since he and his 
handlers are free to contract at higher prices. 

Decisions defining the limits of a shipper’s right to maintain a suit 
to set aside an order of the Interstate Commerce Commission indicates 
the reluctance of the Supreme Court to subject administrative orders 
to judicial review where no legal right of the plaintiff has been in- 
vaded. Alexander Sprunt & Son, Inc. v. United States, 281 U.S, 249, 
50 S. Ct. 315, 74 L. Ed. 832; Edward Hines Trustees v. United States, 
263 U. S. 143, 44 S. Ct. 72, 68 L. Ed. 216; United States v. Merchants 
and Manufacturers Traffic Assn., 242 U. S. 178, 87 S. Ct. 24, 61 L. 
Ed. 233. 

Unless the plaintiff can show that some legal right conferred upon 
him by the Agricultural Marketing Agreement Act or the order has 
been invaded by the defendant, he has no standing to contest the action 
of the defendant. Neither the order nor the statute regulates in any 
respect the conduct of producers. Order No. 46 does not require pro- 
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ducers to do or not todo anything. Moreover, the statute itself, under | 


which the order is issued, contains this limitation upon its regulatory 


scope. The act provides that no order regulating the marketing of | 


agricultural commodities “shall be applicable to any producer in his 
capacity asa producer.” (S.8c (13) (B),7U.S.C. A. 608¢ (13) (B).) 
The penal convictions for violation of orders under 8c apply only to 
a “handler”, or an officer, agent, or employee thereof (S. 8c (14), 
7 U.S.C. A. 608¢ (14) ), and just as only handlers are subject to regu- 
lations and sanctions, so only handlers are given an administrative re- 
view, followed by court review by the Secretary’s determination 
therein, on orders issued under the act. The plaintiff is therefore in 
the position of asking this court to set aside admittedly valid pro- 
visions of Order No. 46 when neither the action of which the plaintiff 
complains, nor the statute or the order impose any restrictions or re- 
quirement upon him. 

The facts in the instant case are substantially different from those in- 
volved in Stark v. Wickard, 321 U.S. 288, 64 S. Ct. 559, 88 L. Ed. 733, 
which held that a producer had standing to test the alleged invalidity 
of certain deductions from the producer-settlement fund established 
under the Boston milk order. 

The Boston milk order provided for a deduction from the uniform 
price an amount which was paid over to cooperative associations. 
Producers who were not members of cooperative associations contended 
that such deductions were not authorized by the Agricultural Market- 
ing Agreement Act. The Supreme Court held that, insofar as the 
uniform price was concerned, the act conferred upon producers the 
right to receive the minimum uniform price without any illegal 
deductions. 

Producers had a financial interest in the producer-settlement fund 
and had standing to protect that interest. The Court pointed to 
Onited States v. Rock Royal Co-op., Inc., et al., 307 U.S. 533, 59 S. Ct. 
993, 83 L. Ed. 1446, which held that handlers were without standing 
to question the use of the fund because they had no financial interest 
in it. All the order required of them was to pay the minimum class 
prices. How the amounts were to be distributed among producers 
was not a matter in which they were legally concerned. If the Court 
in the Stark case had ruled that producers likewise had no standing, 
there would be no one standing to protect the fund. 

Here there is no such hiatus. 

After the plaintiff's milk was received at the Von Allmen plant and 
commingled with other milk in the plant, the plaintiff’s legal interest 
in such mills, insofar as the order is concerned, ceased or became 
merged with the primary interest of Von Allmen, who was directly 
subject to regulation under the order. If the plaintiff had any legal 
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interest in the milk after it was received by Von Allmen, such interest 
was secondary and subordinate to and dependent upon the handler’s 
interest. The plaintiff recognized this in his complaint when he 
prayed that the defendant be restrained and enjoined from directing 
Von Allmen Brothers Dairy to consider the receipt of plaintiffs milk 
as a receipt from a producer only or requiring Von Allmen Brothers 
to include the plaintiff’s milk in the pool computations. The act 
evidently contemplated the merger of the interest of a producer with 
that of a handler with respect to the same obligation, because it pro- 
vides only that the handler may utilize the administrative remedy to 
test the validity of the obligation. If Congress had intended the 
interest of the producer and the handler to be several with respect to 
the same obligation, thus enabling each of them to pursue independent 
remedies, it would have so provided. The fact that the act did not 
provide for suits by producers to test the validity of an obligation 
imposed upon the handler is indicative of the intent of Congress not 
to permit a producer, in such case, to pursue a course of action in- 
dependent of the handler. If a producer were to be permitted to 
contest, independently of a handler, an obligation imposed upon the 
handler, there would arise the distinct possibility of different courts 
rendering different decisions with respect to the same obligation, a 
result which should be avoided if at all possible. 

[6] Where a handler brings an action under S. 8c (15) (A) of the act 
with respect to an obligation imposed upon him, and the Secretary’s 
ruling results in the dismissal of the handler’s petition, the only court 
having jurisdiction to review the Secretary’s ruling is the court in the 
district in which the handler is an inhabitant, or has his principal place 
of business. The plants of handlers are frequently located in a district 
other than that in which the market administrator may have his per- 
sonal or legal residence. For example, there are many plants in Indi- 
ana which are subject to regulation under the Louisville milk order. If 
a producer delivering milk to such a plant brings a suit against the 
defendant market administrator, he would have to institute that suit 
in the Western District of Kentucky. The handler, however, would 
have to test the validity of the obligation by filing a petition with the 
Secretary of Agriculture, from whose ruling appeal would lie only 
to a district court in Indiana. If the handler was violating the order 
with respect to the obligation, the Government, of course, would 
counterclaim in the action to compel the handler to comply with the 
provisions of the order, and the Government might be successful in 
such counterclaim. On the other hand the producer might be success- 
ful in its action against the market administrator to restrain the 
market administrator from enforcing the obligation. Thus, we would 
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have a court in Indiana compelling the handler to make a certain pay- 
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ment to the market administrator and the court in Kentucky restrain- 
ing the market administrator from accepting such payment. If the 
decisions in these cases were appealed, the Indiana decision would go 
to the Court of Appeals for the Seventh Circuit, whereas the Kentucky 
decision would go to the Court of Appeals for the Sixth Circuit. The 
only way in which this incongruity could be avoided would be for the 
producer and handler to join in the same action. However, with re- 
spect to the instant proceeding, the handler, Von Allmen, has not been 
joined or made a party to the action, nor could he be joined or make 
_ a party because the exclusive remedy insofar as he is concerned is the 
administrative remedy provided for under S. 8c (15) of the act. It 
is, therefore, my view that where a producer is asserting an interest 
in some obligation imposed upon a handler, the validity of the obliga- 
tion must be tested in the first instance in a proceeding before the 
Secretary of Agriculture. 

The court in the Stark case [321 U. S. 288, 64 S. Ct. 571] recognized 
that “the terms of the Order are largely matters of administrative 
discretion as to which there is no justiciable right or are clearly author- 
ized by a valid act. United States v. Rock Royal Co-op., 307 U. S. 
533, 59 S. Ct. 993, 83 L. Ed. 1446. 

“Technical details of the milk business are left to the Secretary and 
his aides.” Under the facts of the case here, the plaintiff, as a pro- 
ducer has “no justiciable right.” 

[7] 5. Defendant’s alleged interpretation of the order was not bind- 
ing on the Secretary of Agriculture nor does it create an estoppel 
against the enforcement of the order. 

The plaintiff does not question the validity of the Louisville milk 
marketing order or any provisions thereof. His sole basis for chal- 
lenging the application of the order to milk delivered by the plaintiff 
to the Von Allmen plant is that, for a period of approximately four 
years the defendant market administrator did not require the Von 
Allmen Dairy to pool the plaintiff’s milk. If the market administra- 
tor’s action may be considered an interpretation of the order, such 
interpretation was totally unauthorized, was not binding on the Secre- 
tary of Agriculture, and did not create an estoppel against the enforce- 
ment of the order. 

The order authorizes the market administrator to “administer the 
terms and provisions” of the order, but nothing in the order suggests 
or connotes that he shall or may issue interpretations that are bind- 
ing on the Secretary. The performance of his duties or the exercise 
of his powers does not call for the issuance of interpretations that are 
binding on the Secretary. The specificity of the powers and duties 
of the market administrator clearly indicates that any unauthorized 
and plainly erroneous interpretation by the market administrator is 
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not binding on the Secretary nor does it estop the Federal Government 
from seeking to enforce the order issued by the Secretary on the basis 
of the evidence adduced at the public hearing and in conformity with 
the finding that at least two-thirds of the producers favored the issu- 
ance of the order. It was held in Queensboro Farm Products v. 
Wickard, 2 Cir., 187 F. (2) 969, 982 including footnote 21, that the 
market administrator is without “power to bind the Secretary by his 
(the market administrator’s) own unauthorized interpretations.” 

The lack of power on the part of the market administrator to issue 
an interpretation binding on the Secretary, or so as to estop the 
Secretary if the interpretation is relied on, is not unusual. The prin- 
ciple is established by a number of cases in which the United States 
has been a party. 

In the United States v. Globe Indemnity Company, 2 Cir., 94 F. (2) 
576, 578 (CA. 2), it was contended that the United States was estopped 
because in reliance on a letter and certificates of the collector of in- 
ternal revenue, the surety released its collateral and lost its right to 
obtain indemnity from its principal. The Court rejected the argu- 
ment of estoppel and disposed of the contention by stating that— 

“Between private individuals such an objection might have been good. But 
the government stands in a different position. There would seem to have been 
no authority on the part of the collector to furnish a tax search binding on 
the Commissioner.” 

In Nichols & Co. v. Secretary of Agriculture, 1 Cir. 131 F. (2) 651, 
659 (CA. 1), a case arising under the Commodity Exchange Act, 7 
U.S. C. A. § 1 e¢ seq., it was contended by the petitioners that even if 
the practice pursued by the petitioners was contrary to the statute and 
the regulations in effect thereunder, the officer in charge of the New 
York Office of the Commodity Exchange Administration approved the 
practice, and in reliance on that approval the petitioners engaged in 
the marketing transactions later asserted by the Secretary to be in 
violation of the statute and the regulations. The respondent, the 
Secretary of Agriculture, did not deny the allegation that the interpre- 
tation was issued by the officer in charge of the New York office of the 
Commodity Exchange Administration, or that the petitioners relied 
on the interpretation and conducted their business in accordance with 
the interpretation. The Court stated that it must. assume, therefore, 
that the petitioners are correct in their statement of the facts, but the 
Court concluded that the “official had no authority to waive the re- 
quirements of a regulation and, therefore, his action could not estop 
the respondent.” 

The foregoing cases are in accord with the principle established 
in the Federal Crop Insurance Corporation v. Merrill, 332 U. S. 380, 
68 S. Ct. 1, 92 L. Ed. 10; United States v. Stewart, 311 U.S. 60, 61S. Ct. 
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102, 85 L. Ed. 40; United States v. San Francisco, 310 U. S. 16, 60 S. Ct. col 

749, 84 L. Ed. 1050; Wilber National Bank v. United States, 294 U.S. ing 


120, 55 S. Ct. 362, 79 L. Ed. 798; Utah v. United States, 284 U. S. 534, 
535, 52 S. Ct. 232, 76 L. Ed. 469; Sutton v. United States, 256 U. S. on 
575, 41 S. Ct. 563, 65 L. Ed. 1099; Utah Power & Light Company v. re 
United States, 243 U. S. 389, 37 S. Ct. 387, 61 L. Ed. 791; Bowles v. he 
Lentin, 7 Cir., 151 F. (2) 615; Bowles v. Indianapolis Glove Co.,7 Cir., al 
150 F. (2) 597; Nelson v. Hainsworth, 3 Cir., 149 F. (2) 367; Wells gi 


Lamont Corporation v. Bowles, Em. App., 149 F. (2) 364; and Bir- re 
_ mingham v. United States, 8 Cir., 4 F. (2) 508, 509. re 
In the Federal Crop Insurance Corporation case, 332 U. S. 380, 68 S. G 


Ct. 1, 2, an official of the governmental agency assured an applicant for 


insurance that his entire crop of wheat was insurable under the rules e 
and regulations of the governmental agency. Thereupon the applicant i 
for insurance was submitted, and the policy was made effective. h 
Subsequently the crop of wheat was destroyed by drought. The k 
governmental agency disclaimed liability because its regulations, ] 


which were outstanding at the time of the application and issuance of 
the policy, precluded insurance with respect to reseeded wheat—the 
wheat covered by the insurance policy. In sustaining the Govern- 
ment’s contention of non-liability, the Court said— 


ae ieee 


“The case no doubt presents phases of hardship. We take for granted that, 
on the basis of what they were told by the Corporation’s local agent, the re- 
spondents reasonably believed that their entire crop was covered by petitioner’s 

‘ insurance. And so we assume that recovery could be had against a private 
insurance company. But the corporation is not a private insurance company. 
It is too late in the day to urge that the Government is just another private 
litigant for purposes of charging it with liability. * * * Whatever the form 
in which the Government functions, any one entering into an arrangement with 
the Government takes the risk of having accurately ascertained that he who 
purports to act for the Government stays within the bounds of his authority. 
The scope of this authority may be explicitly defined by Congress or be limited 
by delegated legislation, properly exercised, through the rule-making power. 
And this is so even though, as here, the agent himself may have been unaware 
of the limitations upon his authority. * * * 


“If the Federal Crop Insurance Act [7 U.S.C. A. § 1501 e¢ seq.] had 
by explicit language prohibited the insurance of spring wheat which is 
reseeded on winter wheat acreage, the ignorance of such a restriction 
either by the respondents of the Corporation’s agent, would be imma- 
terial and recovery could not be had against the Corporation for loss of 
such reseeded wheat. Congress could hardly define the multitudinous 
details appropriate for the business of crop insurance when the Gov- 
ernment entered it. Inevitably, the terms and conditions upon which 
valid governmental insurance can be had must be defined by the agency 
acting for the Government. And so Congress has legislated in this 
instance, as in modern regulatory enactments it so often does, by 
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conferring the rule-making power upon the agency created for carry- 
ing out its policy. * * * 

“Accordingly, the Wheat Crop Insurance Regulations were binding 
on all who sought to come within the Federal Crop Insurance Act, 
regardless of actual knowledge of what is in the Regulations or of the 
hardship resulting from innocent ignorance. * * * The ‘terms 
and conditions’ defined by the Corporation, under authority of Con- 
gress, for creating liability on the part of the Government preclude 
recovery for the loss of the reseeded wheat no matter with what good 
reason the respondents thought they had obtained insurance from the 
Government.” 

[8] It is well settled that the United States is neither bound nor 
estopped by the unauthorized acts of its officers or agents. Those deal- 
ing with an officer or agent of the United States “must be held to have 
had notice of the limitations upon his authority.” Sutton v. United 
States, 256 U. S. 575, 41 S. Ct. 563, 65 L. Ed. 1099; Wilber National 
Bank v. United States, 294 U. S. 120, 55 S. Ct. 362, 79 L. Ed. 798; and 
Sioux Tribe v. United States, 316 U. S. 317, 62 S. Ct. 1095, 86 L. Ed. 
1501. As Mr. Justice Holmes put it— 


“Men must turn square corners when they deal with the Government.” 


Rock Island A. & L. R. Co., v. United States, 254 U.S. 141, 41S, Ct. 55, 
56, 65 L. Ed. 188. 

The market administrator was employed for the purpose of per- 
forming certain administrative functions under the order “in accord- 
ance with its terms and provisions.” No discretion or authority could 
have been vested in the market administrator to amend, by means of 
an interpretation or otherwise, the regulatory requirements of the 
Federal order. The plaintiff is contending, in effect, that the market 
administrator, by interpretation, can modify or change the provisions 
of the order. The power to amend the order, however, is vested only 
in the Secretary, 7 U.S. C. A. § 608¢ (17). Even the Secretary cannot 
amend the order by merely issuing an interpretation. The Secretary 
can amend the order only on the basis of substantial evidence adduced 
at a public hearing, and even then the amendment must be approved 
by at least two-thirds of the producers. The market administrator 
could not, under the statute, be empowered to amend the order merely 
by issuing an interpretation—without approval of the Secretary, with- 
out a public hearing, and without ascertaining whether at least two- 
thirds of the producers favor the amendment. 

That the interpretation of the market administrator, as relied on 
by the plaintiff, could not be binding on the Secretary, is in accord 
with the rationale of the United States v. San Francisco, 310 U.S. 16, 
60 S. Ct. 749, 84 L. Ed. 1050, in which the Department of the Interior 
issued certain administrative interpretations on which the defendants 
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relied in entering into certain arrangements with respect to the genera- 
tion, sale, and distribution of electric energy. It was held by the 
Supreme Court in that case that the United States is neither bound nor 
estopped by acts of its officers or agents in entering into an arrangement 
or issuing an interpretation which is contrary to the requirements 
under the statute. 

It was held in Utah v. United States, 284 U. S. 534, 52 S. Ct. 232, 76 
L. Ed. 469, that an interpretation by a Special Assistant to the Attor- 
ney General could not be the basis of an estoppel against the United 
States, because he was “without authority to dispose of the rights of 
the United States in its mineral lands and could not estop it from 
asserting rights which he could not surrender.” 

The market administrator was without authority, and could not 
have been vested with authority, to issue an interpretation which is 
tantamount to an amendment to the Federal order. Any such inter- 
pretation by the market administrator relative to a modification of 
the order could not estop the Secretary or the United States from 
asserting that the requirements of the order must be observed. 

In view of the foreging, defendant’s motion to dismiss should be 
granted and an order to that effect will be presented by Counsel for 
defendant. 
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18 8 A. D. 551, decided May 2, 1949. Appealed to the United States District 
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September 2, 1949 and September 29, 1949. Appealed to the United States 
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1024, Dairymen’s League Cooperative Association, Inc., ». Brannan, Secretary of Agri- 
strict culture, 173 F. 2d 57. (United States Court of Appeals, Second Circuit, No. 
tober 36.) Decided February 1, 1949. 5 A. D. 143, affirmed. 

Stark et al. v. Brannan, Secretary of Agriculture, 82 F. Supp. 614, 8 A. D. 637. 
cided (District Court of the District of Columbia, Civil Action No. 12944.) De- 
s for cided February 24, 1949. Judgment for plaintiff. 

19, Titusville Dairy Products Co. v. Brannan, Secretary of Agriculture, 176 F. 2d 

vided 332, 8 A. D. 1216. United States Circuit Court of Appeals, Third Circuit, 
tates Nos. 9774, 9831.) Decided August 4, 1949, as amended August 15, 1949. 
~49, Judgment of the district court reversed and the cause remanded with in- 

structions to dismiss the bill of complaint. 6 A. D. 639, affirmed. 

orp., Whiting Milk Company v. Charles F. Brannan, Secretary of Agriculture of the 
. 83, & United States, 8 A. D. 1310. District Court of the United States, District of 
on). § Massachusetts, Civil Action No. 7762. Decided February 4, 1949. Complaint 
Dis- dismissed with costs. 7 A. D. 511, affirmed. 

| Perishable Agricultural Commodities Act, 1930 

Joseph Martinelli & Co., Inc. v. Simon Siegel Company, 8 A. D. 981. Ap- 
14 peal from the United States District Court for the District of Massachusetts, 

. No. 4391. Decided July 21, 1949. Judgment of the District Court set 

75 aside and the case remanded to that court for further consistent proceed- 
je d ings; the appellant recovers costs of appeal. 
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RIERA G so a5 ci ime p dn astncsecwatcneenanscaseneaeeeasaaemamee 187, 1303 
POMIOON So. co Sew encmenccanaldnanesees lous ace eee 16, 22, 35, 59, 
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2016 5073 
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A. D. Docket A. BD. Docket 
Act No. No. Page Act No. No. Page 
| 2045 5067 302|PACA_-..------ 2095* 4616 546 ) PA 
2046 4841 305 2096 4731 5651 
2047* 4877 310 2097 4794 557 
2048* 4957 313 2098 4821 564 
2049* 5079 315 2099 5115 568 
2050* 4813 316 2100* 4735 570 
2051 5087 317 2101 5015 577 
2052 5093 319 2102 4987 580 
2053 5096 321 2103* 4929 585 
2054 4789 323 2104* 4847 586 
I oe die 2055 41-27 347 2105* 4958 587 P 
2056 41-25 348 2106 5119 590 
ii ses 2057 45 362 2107* 4840 592 
Oe ai 2058 1510 363 2108* 4884 593 
2059 1822 364 2109* 4931 598 | I 
2060 1821 367 2110* 5058 601 
2061 1817 373 2111 4819 602 : 
oc nicsibes 2062* 4886 374 2112 4882 609 | 
2063* 5023 378 2113* 5045 614 
2064 5082 379 2114 4795 615 
2065 5095 381 2115 4861 621 
2066 5099 383 2116 4898 627 
2067 5100 385 2117* 5094 634 
2068* 4885 387 2118 5124 635 }: 
2069* 4833 388] CEA__-..------ 2119 50 669 | 
2070 4840 396|P&S___.....--- 2120 450 674 | 
2071* 4626 403 2121 1808 675 | 
2072* 4787 417 2122 1532 676 ! 
2073* 4929 418 2123 456 677 | 
2074* 4756 422 2124 1841 678 
2075* 4825 424 2125 1821 679 \ 
2076 5053 430 2126 1558 681 
2077 4847 432 2127 1840 682 
2078 5072 440 2128 1820 686 
2079* 4718 442 2129 1818 689 
2080 5056 446|PACA.....---.- 2130 4927 693 
2081 5098 448 2131 5129 697 
2082 5108 451 2132* 4827 699 
AE. c0st~~<<s2 2083 361-9 505 2133* 4853 700 | 
| ee 2084 49 506 2134* 5032 701 | 
2085 45 509 2135* 5061 702 
2086 45 6514 2136 4793 702 | 
ene 2087 1802 517 2137 4926 711 
2088 1825 529 2138* 4910 713 
2089 1510 531 2139 4969 715 | 
2090 435 532 2140 4918 718 
2091 1246 533 2141 4888 723 
2092 1819 534 2142* 4725 733 
2093 1824 539 2143* 4882 738 
2094 1510 541 2144* 4898 739 
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1976 40 
2077 432 
2104 586 
2147 749 
2192 906 
2133 700 
2160 798 
2288 1304 
2161 804 
2115 = 621 
2043 296 
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2301 1360 
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2029 257 
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2112 609 
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2254 118 
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2068 387 
1983 67 
2062 374 
1981 61 
2141 723 
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4926 2137 711 5033* 
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4929* 2103 585 5041 
4931* 2109 598 5042* 
4932 2168 826 5043* 
4947* 1974 37 5044* 
4947 2044 300 5045* 
4952* 2277 1265 5046 
4953 2030 261 5047 
4957* 2009 198 5047* 
4957* 2048 313 5048 
4958* 2105 587 5050 
4960 2173 836 5053 
4961* 2227 1046 5056 
4962 2220 1029 5058* 
4968* 2020 222 5059 
4969 2139 715 5060 
4976 2184 884 5061* 
4981* 2153 764 5064 
4987 2102 580 5066 
4987* 2163 813 5067 
4990 2148 749 5068 
4992* 1986 78 5069 
4994 2228 1050 5070* 
4996* 2202 963 5071* 
4996* 2222 1037 5072 
4996* 2285 1298 5073 
4997 1969 22 5074 
4998 2257 1184 5074* 
5000 2298 1347 5076 
5002 2300 1355 5077* 
5002 2315 1389 5078* 
5004 2033 269 5079 
5015 2101 577 5079* 
5015* 2223 1037 5082 
5016 2215 1020 5083 


*Unpublished decision reported in Agriculture Decisions.—Ed. 


A.D. 

No 

2035 
2185 
2255 
2195 
2063 
2198 
2200 
2199 
2197 
2201 
2150 
2134 
2032 
2186 
2203 
2036 
2259 
2011 
2309 
2216 
2113 
1973 
2212 
2231 
1975 
2289 
2076 
2080 
2110 
1980 
2010 
2135 
2221 
2012 
2045 
2014 
2015 
2260 
2005 
2078 
2016 
2211 
2232 
2017 
2193 
2154 
2037 
2049 
2064 
2038 


1457 


Page 
277 
887 
1181 
917 
378 
934 
948 
941 
927 
955 
754 
701 
269 
888 
967 
280 
1192 
204 
1375 
1023 
614 
35 
1010 
1059 
38 
1305 
430 
446 
601 
59 
202 
702 
1031 
205 
302 
212 
214 
1195 
177 
440 
215 
1006 
1060 
217 
909 
765 
281 
315 
379 
283 








1458 DOCKET NUMBERS AND DECISIONS 


Docket 
No. 
PAS oss. 5084* 
5085 
5086 
5087 
5089 
5090 
5092 
5093 
5094* 
5095 
5096 
5097 
5098 
5099 
5100 
5101 
5103 
5108 
5111 
5115 
5116* 
5118 
5118* 
5119 
5121* 
5124 
5129 
5130* 
5131 
5136 
5137* 
5138 
5140 
5141 
5143 
5144 
5145 
5146 
5151 
5152 
5153 


A. D. 
No. 


2280 
2317 
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2314 
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2117 
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2164 
2081 
2066 
2067 
2196 
2284 
2082 
2166 
2099 
2226 
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634 
381 
321 
814 
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*Hint to important legal and economic points contained in decision. 
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Agricultural Marketing Agreement Act of 1937 
Admiral Potato Corporation, New York, N. Y.; Harry Brown 


& Sons, Inc., New York, N. Y.; Caruso Fruit Distributors, 
Inc., Albany, New York; Alton H. Willard, Caribou, Maine; 
J. Bertrand Kelley, Fort Fairfield, Maine; Frederick 
H. Philbrick, Limestone, Maine; Anderson Farms, Inc., 
Caribou, Maine. AMA Doc. Nos. 87-1 through 87-7. 
Motion for dismissal of petition, without prejudice, granted_- 


Babylon Milk and Cream Company. AMA Doc. No. 27-80. 


Order No. 27—Validity of provisions requiring payments 
into producer-settlement fund—Validity of promulgation 
hearing—Promulgation proceeding distinguished from judi- 
cial proceeding—Purpose of proceeding under section 8 c 
(15) (A) of act—Validity of amendments to Order No. 27— 
Provisions requiring payments into producer-settlement 
fund not discriminatory and not lacking due process—Valid- 
ity of payment provisions—De novo evidence admissible* - . 
Order No. 27—Revision of prior decision and order-_------- 
Broughton’s Farm Dairy, Inc. AMA Doc. No. 72-1. Dis- 
missal— Withdrawal of petition.....-......-------------- 
Crystal Lake Dairy Company and Momence Milk Cooperative 
Association. AMA Doc. No. 41-26. Assistant Adminis- 
trator’s application to dismiss portions of handler’s petition, 
granted—Failure to state cause of action—Nature of pro- 
mulgation hearing—Findings—Administrative discretion— 
Adjudicative or quasi-judicial functioning distinguished— 
Rule-making distinguished from adversary adjudication 
procedure—lIssue not definitely settled by Morgan deci- 
sions—Reliance by deciding officer upon subordinate to con- 
duct hearing or reading evidence and argument-_--_-_-_-------- 
Ewing Von Allmen Dairy Company. AMA Doc. No. 46-4. 
Dismissal with prejudice— Withdrawal of petition --------- 
F. E. Walker Dairy. AMA Doc. No. 75-44. Dismissal— 
Settlement between partios..... << ss6s6 ssc ceens soi censenns 
Fenley’s Model Dairy, Inc. AMA Doc. No. 46-5. Applica- 
tion to dismiss handler’s petition granted___.._.---------- 
Fiorlat Dairy Products. AMA Doc. No. 27-95. Denial of 
application to dismiss petition...........-....----.------ 
Ideal Farms Dairy Products, Inc. and Ideal Farms, Inc. 
AMA Doc. No. 27-85. Transaction of sale of milk not sub- 
ject to Order No. 27—Literal interpretation of Order not 
warranted in light of its intent and purpose—Statutes—Con- 
struction and interpretation—Meaning of Order not de- 
rived from its literal interpretation. .........----..------ 


J. H. Fielman Dairy Company. AMA Doc. No. 65-3. Dis- 


missal— Withdrawal of petition...........--------------- 


UMULATIVE LIST OF AGRICULTURE DECISIONS REPORTED (1949) 


No. Page 

2021 243 
2238 1083 
2268 1239 
2176 861 
1961 l 
2206 1003 
2236 1081 
2291 1329 
2237 1082 
2241 1119 
2177 861 


Reference to other points involved 
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Agricultural Marketing Agreement Act of 1937—Continued 


Momence Milk Cooperative Association. AMA Doc. No. 
41-28. Order No. 41—Validity of milk classification pro- 
visions—Effect of inaccurate and incomplete records kept 
by handler upon classification of its milk—Inexcusable fail- 
ure to keep proper books and records—Evidence—Burden 
of proof upon handler as to proper classification of its milk 
by market administrator—Action of market administrator 
requiring compliance with proper keeping of books and 
records not retroactive—Effect of failure to keep proper 
books and records upon classification of milk*______._----- 

Newark Milk and Cream Co. AMA Doc. No. 27-100. Appli- 
CRON 1p GIN IIBIAG |. j «occ ceoas he se ied +s 2c 

Oak Tree Farm Dairy, Inc. AMA Doc. No. 27-97. Denial of 
application to dismiss complainant’s petition*______---_--- 

Sanna Dairies, Inc. AMA Doc. No. 41-27. Withdrawal of 
petition under section 8c (15) (A) granted___-.._.--------- 

The Babcock Dairy Company et al. AMA Doc. No. 30-4. 
Denial of request for interim relief........._...----------- 

The Babcock Dairy Company et al. AMA Doc. No. 30-3. 
Dismissal— Withdrawal of petition for interim relief *_-_---- 

The Babcock Dairy Company et al. AMA Doc. No. 30-4, 
Order No. 30—Denial of petition for interim relief. Fail- 
ure to show irreparable damage----.-.------------------- 

The J. Weber Dairy Company. AMA Doc. No. 65-4. Dis- 
missal— Withdrawal of petition.............--.---------- 

Vogt’s Dairies, Inc. AMA Doc. Nos. 27-83 and 27-84. Order 
No. 27—Classification of milk—Butter leaving plant properly 
offset against butter received at plant—Application of section 
2 (d) of rules and regulations—Statutes—Construction and 
interpretation—Sections of order harmonized—Planning of 
classification and pricing—Section 2 (d) of rules and regula- 
tions not in conflict with section 927.4 (c) of Order—Purpose 
of amendments to Order No. 27, effective August 1, 1945— 
Purpose of sections 927.4 (a) (5) and 927.4 (b) of Order and 
2 (d) of rules and regulations—Validity of section 2 (d) of 
I Pee R ane ns. bon an i ee ee a 

Willow Farm Products. AMA Doc. No. 41-25. Dismissal— 
Petition under section 8c (15) (A) of act—Books and records— 
Adequacy of petitioners’ records to support claimed utiliza- 
tion of milk—Substitution of oral testimony for records not 
allowed—Effect of change in requirement of type of records— 
Inapplicability of doctrine of estoppel or res judicata— 
Adequancy and purpose of records—Evidence—Burden of 
proof as to classification of milk—Facts showing personal 
consideration of records by market administrator—Admin- 
istrative Procedure Act—Publication of rules or regulations 
relative to records not required—Failure to include finding 
of Secretary in milk order and amendments as to parity 
SRN INE eee ocak Guan abu ue mete 
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2240 


2239 


2205 


2055 


1962 


1991 


2269 


2178 


2179 
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*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Anti-Hog-Cholera Serum and Hog-Cholera Virus 
Vera Darbyshire, d.b. a. Moultrie Serum Distributors, Moultrie, 
Georgia, and The Fostoria Serum Company, Fostoria, Ohio. 
BAI Doc. Nos. 361-8 and 361-9. Order of control agency 
deleting petitioner’s name from list of wholesalers set aside— 
Intent to pass title as essential to completion of sale—Re- 
linquishment of control and dominion over property as 
essential to completion of sale—Intention as essential to 
pass title to personalty—Recordation of bill of sale not 
conclusive evidence of its delivery—Recordation of bill of 
sale as raising presumption of delivery—Recordation of 
bill of sale in Georgia not constructive or implied notice— 
Effect of recordation of bill of sale under Georgia law of 


Missouri Farmers Association, Inc. BAI Doc. No. 361-10. 
Withdrawal of petition for relief.................-.-.---- 
Moultrie Serum Distributors, Moultrie, Georgia, BAI Doc. 
No. 361-9. Application for interim relief granted_-_-_-_--_--- 


Commodity Exchange Act 
Davis, Alvis R. CEA Doc. No. 50. Refusal of trading privi- 
leges—Cheating and defrauding—Conversion of funds— 
Violation of section 4 b of the act—Wilful deceit— Misleading 
customers—Causing execution of sale without authoriza- 
tion —Wilful deceit—False representation to customer*__--- 
Garnac Grain Company, Inc. CEA Doc. No. 45, Suspension 
of registration—Refusal of trading privileges—Violation of 
act—Fraud and deceit—Failure to apply for registration— 
Carelessness of officer—Continuous failure to report— 
Bucketing—Making false records and reports—Effect of 
knowledge and consent of customers—Extent of sanctions 
matter of judgment—Weight given to recommendation of 
officer administering statute—Dismissal as to certain re- 
CONGO eo an ose Sirs bea eked Kees elas o see adeowwes 
Garnac Grain Company, Inc., et al. CEA Doc. No. 45. Stay 
order—Suspension of effective date of prior order—Petition 
$08 SOONGIINONGRe «5s scenic ccaccscscwonaqandadaseaddeut 
Garnac Grain Company, Inc., et al. CEA Doc. No. 45. 
Vacation of stay order—Effective date of suspension of 
registration as futures commission merchant—Effective date 
of refusal of trading privileges*. .....2<......=-=..+..+--.- 
Dismissal of petition for intervention and reopening*_--~---- 
General Foods Corporation et al. CEA Doc. No. 34. Notice 
of setting aside of orders by Circuit Court of Appeals— 
Wilestive date Gf GNee o.oo ecdacreccecsuseeasenead 
Grady, Charles B. CEA Doc. No. 49. Validity of referee’s 
order setting dates for answer and hearing—Criminal suit 
upon same matter pending in district court*_.......------ 


No. 


2242 


2207 


2083 


2119 


2022 


2057 


2085 
2086 
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1003 


505 
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244 


362 
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* Hint to important legal and economic points contained in decision. Reference to other points involved 
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Commodity Exchange Act—Continued 
Disciplinary proceeding—Revocation of registration—Wrongful 
handling of customer’s funds—Approval of granting of 
motion to dismiss in part—Acts constituting fraud and deceit 
in violation of act—Commingling of funds as constituting 
conversion in violation of act—Violation of act—False 
representation as to purported purchases on contract mar- 
ket—Approval of denial of respondent’s motions to dismiss— 
Denial of request for finding of fact approved—Evidence— 
Seriousness of violation of act—Congressional intent— Mitiga- 
PET t ERNON 2B Sie Sd eto een a 
Irving Weis and Company, Irving Weis, and Alexander Cycle- 
man. CEA Doc. No. 39. Motion requesting modification 
Ie MITES SON eo ee oe Sc cakekin 
M. Richter Sons, Isadore Richter and Fred Richter. CEA 
Doc. No. 51. Disciplinary proceeding—Violation of act— 
Futures commission merchant—Denial of trading privileges 
on contract markets—Consent order—Failure to indicate 
true parties on books and records—Commingling of customers’ 
funds with funds of futures commission merchant— Making 
false reports—Failure to keep proper books and records*__- - 
Moore, Ralph W. CEA Doc. No. 47. Certification of questions 
on motion to dismiss complaint on pleadings—Right of 
respondent to test validity of complaint in disciplinary pro- 
ceeding prior to hearing upon merits— Due process of law— 
Right of Secretary to entertain motion to dismiss complaint 
on pleadings—Question not decided*____._.....-.-------- 


Grain Standards Act 
Three Cars of Flaxseed from Kerkhoven, Minnesota—Inspec- 
tion and Grading. GS Doc. No. 62. Publication of findings 
of fact—Improper loading of carloads of flaxseed—Licensed 
IIIS ORE io ci rr et cnawneincin’a wales 
Three Cars of Flaxseed from Norcross, Minnesota—Inspection 
and Grading. GS Doc. No. 63. Publication of findings of 
fact—Improper loading of carloads of flaxseed—Licensed in- 
ACEI NN a eto cw hr alee ai 
Twelve Cars of Flaxseed from Morris, Minnesota—Inspection 
and Grading. GS Doc. No. 61. Publication of findings of 
fact—Improper loading of carloads of flaxseed—Licensed 
MORENO BURN 6 on oi cco Seeeeaseeen ed aaa wae 


Packers and Stockyards Act, 1921 (Administrative Procedure Act) 
Market Agencies at Omaha Union Stock Yards. P&S Doc. 
No. 143. Continuation of rates and charges—Effective date 

of order—Section 4 (c) of Administrative Procedure Act*___ 

St. Louis National Stockyards Company. P&S Doc. No. 1246. 
Temporary increase in rates and charges—Effective date of 
order—Section 4 (c) of Administrative Procedure Act*-_-___- 
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Packers and Stockyards Act, 1921 (Administrative Procedure 
Act—Continued No. 
Union Stock Yards Company of Omaha. P&S Doc. No. 344. 
Continuation of temporary rates and charges—Notice and 
public procedure—Application of section 4 (a) and (b) of 
Administrative Procedure Act*_............-.----------- 2000 


Packers and Stockyards Act, 1921 
Acme Cattle Company. P&S Doc. No. 1822. Suspension of 
registration—Violation of act—Partnership—Partner with- 
out knowledge and not participating in profit not affected*_. 2059 
Arthur Knapp and Son »v. St. Louis National Stockyards Com- 
pany. P&S Doc. No. 1846. Termination of proceeding— 
Withdrawal OF eGmplsin’.. .... 5.55 cs send xnsesacassens 2209 
Baum, William. P&S Doc. No. 1824. Cease and desist— 
Unlawful, unfair, unjustly discriminatory and deceptive 
practices—Suspension of registration as dealer*________.--- 2093 
Bratton, John S. P&S Doc. No. 1822. Suspension of regis- 
tration—Violation of act—Partnership—Partner without 
knowledge and not participating in profit not affected*_---_- 2059 
Corrigan, E. K., d. b. a. E. K. Corrigan and Company. P&S 
Doc. No. 1827. Suspension of registration—Cease and de- 
Simi — VIGGO OF BOG ies icc cucnspcmuednasoressaaes 2243 
Cross, Louis A. and Anna. P&S Doc. No. 1820. Cease and 
desist—Unfair, unjustly discriminatory and deceptive prac- 


Denver Union Stock Yards Company. P&S Doc. No. 450. 
Modification of rates and charges____.-_----------------- 2120 
Authorization of increases in rates and charges.._--------- 2157 

Donovan, W. B., d. b. a. John Harvey and Company of Omaha. 

P&S Doc. No. 1831. Suspension of registration—Cease and 
CN VE OF OO sic cae co cinnnemounaseduaees 2247 

Essex County Coop Company. P&S Doc. No. 1510. Con- 

tinuation of rates and charges._._-.------------- 2058: 363; 2089 


1463 


Page 


163 


364 


1005 


539 


364 


1133 


1152 


531 


Temporary increase in rates and charges__-__------------ 2094 541 


Feil, A.C. P&S Doc. No. 1735. Petition for reconsideration 

denied in part and granted in part*_______..------------- 1966 
Flynn, J. R. P&S Doc. No. 1826. Suspension of registration— 

Cease and desist—Violations of act*__.____.------------- 2248 
Gabriel Ferranti & Co. v. Essex County Coop Company. 

P&S Doc. No. 1821. Reparation—Failure to furnish poul- 

try coops—Unjust, unreasonable and discriminatory prac- 

Gide NOMINAL CANAON oon occ cc cee cudeaeneuens 2060 
Gabriel Ferranti & Co. v. Essex County Coop Company. 

P&S Doc. No. 1821. Dismissal of petition to reopen, rehear, 

reargue, and reconsider prior order—Cease and desist order 

not controlled by Administrative Procedure Act*_..._---- 2125 
Galloway Commission Company. P&S Doc. No. 1812. Cease 

and desist—Unfair, unjustly discriminatory and deceptive 

WIRING, on. cen naanncanecondabns pamecnuea eee 


14 


10 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Packers and Stockyards Act, 1921—Continued No. Page Pacl 

Harris, W. L. P&S Doc. No. 1818. Respondent held to be 

packer as defined by act—Cease and desist—Unfair and 

deceptive practice and device*.._........---.-.--------- 2129 689 
Interstate Livestock Commission Co. v. Oklahoma National 

Stockyard Co. P&S Doc. No. 1808. Failure to render rea- 

sonable stockyard services—Damages*-_____.-.-_--------- 2002 = 165 

Dismissal of petition for reconsideration*_____:.....------ 2121 675 
Jenkins, Alex R., d. b. a. as Murray and McDowell. P&S 

Doc. No. 1833. Dismissal of disciplinary complaint—Sur- 

render of registration certificate—Ceasing to operate as 


TORPEIE CNG ao 3 cece ewe eran a eee elses as eu~ 2158 790 
Long, E.O. P&S Doc. No. 1829. Suspension of registration— 

Cease and desist—Violations of act*__......------------- 2244 1138 
Madden, True E. P&S Doc. No. 1828. Suspension of reg- 

istration—Cease and desist—Violations of act*__....-_---- 2245 1142 


Madden, William E. and William E. Madden, Jr., partners. 
P&S Doc. No. 1830. Suspension of registration—Cease and 


GiMINT =F OID On MOU 5a ok. a occ cccnndessinsecaecus 2246 1147 
Market Agencies at Fort Worth Union Stock Yards. P&S Doc. 
No. 445. Modification of rates and charges_._._.-------- 2294 1341 
Market Agencies at the Kansas City Stock Yards. P&S Doc. 
No. 311. Increase in temporary rates and charges- ------- 2023 250 
Market Agencies at the Mississippi Valley Stock Yards. P&S 
Doc. No. 1532. Modification of rates and charges-------- 2122 676 
Market Agencies at Omaha Union Stock Yards, Omaha, 
Nebraska. P&S Doc. No. 148. Increases in rates and 
charges—Effective date of order___.-...-.--------------- 2025 252 
Market Agencies at St. Louis National Stock Yards. P&S 
Doc. No. 383. Continuation of rates and charges*_-_-__-_-- 1965 13 
Increases in rates and charges—Effective date of order._.. 2027 254 
Market Agencies at Union Stockyards, Odgen Utah. P&S 
Doc. No. 456. Modification of rates and charges--_---_-- 2123 =677 
Market Agencies at Union Stock Yards, Chicago, Illinois. 
P&S Doc. No. 402. Continuation of rates and charges..._. 2249 1170 
2272 1250 


Market Agencies at Union Stock Yards, Denver, Colorado. 

P&S Doc. No. 435. Continuation of current rates and 

rl ae eel a ree 2090 532 
Market Agencies at Union Stockyards, Ogden, Utah. P&S 

Doc. No. 456. Authorization of rates and charges for sales 


Gn arveunenty Wnts ©. oo 4 ons anon nce nes cuceucunus= 2156 788 
Martin, Isom. P&S Doc. No. 1823. Suspension of registra- 

tion—Failure to maintain bond*___.___.....------------- 2271 1247 
Martin v. A. C. O’Brien, Owner, O’Brien Sheep Company. 

P&S Doc. No. 1800. Dismissal—Failure to show violation 

of act—Use of term “bred ewes’’*___....-...------------ 1963 7 
Miller, Leo R. P&S Doc. No. 1741. Petition for reconsidera- 

tion denied in part and granted in part*_.._.....---------- 1967 15 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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ge Packers and Stockyards Act, 1921—Continued No. Page 
Mississippi Valley Stockyards, Inc., St. Louis, Missouri. P&S 
Doc. No. 1558. Continuation of rates and charges------- 2003 +=169 
689 Modification of rates and charges._.....-.--.------------- 2126 681 


Montgomery, Roy and LeRoy Christinck, Gertrude Christinck, 
and Mrs. LeRoy Christinck ». Michael F. Guilfoyle, d. b. a. 


165 Corn Belt Commission Company. P&S Doc. No. 1836. 

675 Dismissal—Failure to prove claim by preponderance of 
OUMIONOE oo cn ae be oes Seccsaeeeseeasasodeen ss 2292 1330 

Moog & Greenwald ». Union Stock Yard Company of Chicago. 
P&S Doc. No. 1841. Dismissal—Lack of jurisdiction*-----. 2124 678 

‘90 New Jersey Coop Company, Inc., et al. P&S Doc. Nos. 553, 
554 and 555. Continuation of rates and charges__-_------- 2295 1342 

38 Quaker Packing Company, Inc. P&S Doc. No. 1838. Cease 

and desist—Violation of act—Contract of purchase and 

42 sale—Risk of goods taken into buyer’s possession—Exami- 


nation of goods deferred for convenience of buyer—Liability 
of buyer in unrestricted purchase and sale transaction— 


17 WORCRONOO RS oe Sn a a ee ree eee es 2293 1334 
Rogers, W. A. and H. M. Garber, partners, d. b. a. The West 
1 Sale Barn. P.& S. Doc. No. 1837. Suspension of registration— 
Violations of Act and regulations thereunder—Violation of 
0 section 10 of the Federal Trade Commission act—Cease and 
desist—Custodial account for shippers’ proceeds*___......_ 2182 879 
6 Sanford Commission Company. P&S Doe. No. 1825. Cease and 


desist—Unfair, unjustly discriminatory and deceptive practice*. 2088 529 
Silcott, James E., d. b. a. T. Braden Silcott and Company. P&S 


2 Doc. No. 1819. Dismissal—Petition for reconsideration... 2208 1004 
Slote, George and Oscar Warren v. State Brand Inspector, 
; State of Idaho. P&S Doc. No. 1804. Dismissal—Consent 
Of Pett Sok oe bc aeapae anaes saree 2001 164 
Sorkin-Wolins Poultry Corp. P&S Doc. No. 1840. Cease and 
desist—Violation of act—Suspension of license*__- ~~ ------ 2127 682 


St. Louis National Stockyards Company. P&S Doc. No. 1246. 
Continuation of rates and charges—Notice and public pro- 


cedure—Section 4c of Administrative Procedure Act*_----- 2091 533 
St. Paul Union Stockyards Co. P&S Doc. No. 1211. Modifi- 
cation of rates and charges—FEffective date of order_-_-_----- 2028 256 


T. Braden Sileott and Company. P&S Doc. No. 1819. Cease 

and desist—Violations of act—Suspension of registration as 

market aa0uCy ant Gebler? ok. oo cnn cnessseescnnnn 2092 534 
Tarr, Downs and Company. P&S Doc. No. 1802. Cease and 

desist—Unfair and deceptive practices and devices—Juris- 

diction of Secretary—Stockyard transaction—Wilfulness— 

Violation of act knowingly and consciously committed*__.. 2087 517 
The Licensees Operating as Commission Merchants in the 

Designated Area of New York City, New York. P&S Doc. 


No. 1146. Authorization of rates and charges...........-. 2155 787 
The Peoria Union Stock Yards Co. P&S Doc. No. 5. Increases 
ith Patol Git CHAPROE. on.  csccens ate saesccass aa 


*Hint to important legal and economie points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions,—Ed, 
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Packers and Stockyards Act, 1921—Continued 
The Market Agencies Operating at the North Salt Lake Union 
Stock Yards. P&S Doc. No. 457. Decided September 17, 
1949. Continuance of rates and charges—Notice and public 
procedure on rule, when unnecessary*______-...---------- 
Union Stock Yards Company of Omaha. P&S Doc. No. 344. 
Fnoreases in rates and charg@es....-...2....-....-.....--s- 
Vermont Poultry Outlet v. Jaybe Poultry Corporation. P&S 
Doc. No. 1832. Dismissal—Consent of parties__._-_----- -- 
West v. Doug. Clifford & Company. P&S Doc. No. 1817. 
Dismissal—Settlement between parties._.........-.------ 


Perishable Agricultural Commodities Act, 1930 
A. Bertolla & Sons v. Jack Kerzner. PACA Doc. No. 5031. 
Failure to pay for value of produce—Delivered sale—Time 
of tender—Acceptance—Unloading before notice of breach— 
Damages—Contract of purchase and sale—Failure of produce 
to meet contract requirements—Buyer’s remedies— Where 
Rae MINN MIEN SK 2 a ct eek orto Ci ris ees 
A. Duda & Sons Cooperative Association v. Garner Produce 
Company. PACA Doc. No. 5199. Failure to pay purchase 
A mere le ins es ew oats ec 
A. L. Verna Company »v. Capitol Tomato Corporation. PACA 
Doc. No. 5072. Failure to pay balance of purchase price— 
a a a he ie Ne ae 
A. N. Deringer, Inc. ». Harrisburg Daily Market and H. Roth- 
stein and Sons. PACA Doc. No. 4990. Failure to pay 
promptly for customs duties—Principal and agent—Liability 
of principal for customs duties paid by agent* ____-..------- 
Alexander Marketing Company »v. Harrisburg Daily Market. 
PACA Doc. No. 4899. Unlawful rejection—Meaning of 
term ‘“‘f. o. b.’’—Failure to prove lack of suitable shipping 
NI cf Bh ct Na a dna 
Alfred Broback and Company »v. Naftalin Fruit Company. 
PACA Doc. No. 5050. Failure to pay adjusted purchase 
RN RA oo pa es ie ee awe 
Andrews Bros. of California ». Yorktowne Wholesale Grocery 
Company. PACA Doc. No. 4731. Failure to pay purchase 
price—Suitable shipping condition under f. o. b. contract of 
sale—Unlawful rejection—Damages*______.-------------- 
Angeles Brokerage Company v. Carlo Panno Fruit Company, 
Ltd. PACA Doc. No. 4779. Failure to deliver—Applica- 
tion of suitable shipping condition rule—Damages* - -- ----- 
Aroostook Potato Growers, Inc. ». Myers. PACA Doc. No. 
5018. Failure to accept—Loss sustained on resale of com- 


Bailey Produce Company, Inc. PACA Doc. No. 5169. Rev- 
ocation of license—Repeated failures to pay for shipments 
of produce—Flagrant violation of act—Respondent’s financial 
difficulties in condoning its violation of act*__-........---- 


No. Page 
2210 1005 
2181 877 
2024 252 
2061 373 
2150 754 
2275 1256 
2078 440 
2148 749 
2034 273 
2289 1305 
2096 38551 
2004 171 
2035 277 
2321 1403 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued 


Banana Forwarding Agency v. L. Doyle Burkett and Ernest V. 
Burkett. PACA Doc. No. 5079. Failure to pay purchase 
putee=—Diotaule S525 5 aon shee 5 Jo Sees seat cece 

Bangor Fruit Growers Exchange, Inc. v. G.S. Gleason. PACA 
Doc. No. 5232. Failure to pay balance of purchase price— 
Detalt? cas cupids pce tee wen ssesbae sesso e cease 

Barney’s Potato Company »v. Al Fedell Company. PACA Doc. 
No. 5053. Failure to pay balance on account—Default*_- 

Battistini Brothers v. William Shapiro. PACA Doc. No. 5085. 
Failure to pay—Failure to prove breach of contract and sale*_ 

Belson v. Kerzner. PACA Doc. No. 4819. Failure to pay 
balance of purchase price—Contract terms established by 
evidence—Measure of damages for breach of warranty— 
Evidence failing to show damages—aAction by broker to re- 
cover purchase money advanced on behalf of principal—Duty 
of buying broker—Evidence failing to show negligence of buy- 
ing broker—Complainant as interested party to file repara- 
titn SOvamIAING 8 Fehr 5 oe oe ido kerio ee 

Ben B. Schwartz and Sons. PACA Doc. No. 4847. Suspen- 
sion of license for failure to account truly and correctly and 
make full payment promptly*__.._............-..-.-...- 

Ben Teichman & Son. PACA Doc. No. 5101. Revocation of 
license—Repeated and flagrant violations of act—Default*_ _ 

Bracker Vegetable Sales Company v. Simon Siegel Company. 
PACA Doc. No. 4998. Failure to pay purchase price— 
Failure to show warranty—Effect of inspection by agent of 
produce purchased—Principal and agent—Liability of agent 
disregarding principal’s instructions*_______._.---_------- 

Burkhardt & Company. PACA Doc. No. 5162. Revocation 
of license. Repeated and flagrant violation of act—Failure 
to account and to pay promptly and fully*_..._..-------- 

C. H. Robinson Company v. J. Weiner & Son. PACA Doc. 
No. 4918. F. 0. b. acceptance final—Defense of breach of 
warranty—Set-off—Damages—Loss of profits—Breach of 
warranty—-Evidence— Market value—Report of investiga- 
tion—Principal and agent—Burden of proof as to existence 
OE CRO oi sc anntnaneedwdpnndvenannsdemedibannis 

C & S Produce Company v. Coxe. PACA Doe. No. 4795. 
Failure to pay balance of purchase price—Evidence—Dam- 
ages—F. o. b. acceptance final sale—Defense of breach of 
warranty—Dismissal of counterclaim—Special damages— 
Loss of profit—Burden of proof of breach of warranty and 
Cemmsdinel GOINGS. 4s co dn dco cosa ies cance. ac ewann 

California Fruit Growers Exchange v. Sam A. Postell Company. 
PACA Doc. No. 4969. Failure to pay balance of purchase 
price—Failure to establish accord and satisfaction*_--_-__-_-- 


No. 


2037 


2310 


2076 


2317 


2111 


2077 


2196 


2257 


2289 


2140 


2114 


2139 
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281 


1375 
430 


1392 


602 


432 


920 


1184 


1305 


718 


615 


715 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued 












Canton Produce Company ». National Produce Company. 
PACA Doe. No. 4690. Failure to repay deposits— Unlawful 
rejection—Evidence—Failure to show modification of con- 
tract—Failure to show agreement as to procurement 
NON ios Src sia ite eos = ee 

Cayuga Producers Cooperative, Inc. ». Krotzki Farm Produce. 
PACA Doce. No. 4760. Breach of warranty—F. o. b. sale. — 
Suitable shipping condition—Damages—Effect of buyer’s 
retaining possession of goods where contract was breached 
by seller—Reasonable value of goods-_._-..--__---------- 

Central Fruit & Vegetable Co. v. Oklahoma Fruit & Vegetable 
Co. PACA Doc. No. 5178. Failure to pay purchase price— 
DON sk gies ds Sadwye eo isa <soseadatnan cde 

Central State Banana Company ». Pelphrey. PACA Doc. No. 
4808. Failure to pay balance of purchase price—Situs of 
contract—Sale after inspection—Payment on account— 
Deterineation: intranet Jog ca ss ok i owen nweus 

Cereghino, E. S. v. Sandy Pupo. PACA Doc. No. 5159, 
Failure to pay purchase price—Default*..........-.--_- 

Chicago Fruit & Vegetable Exchange v. Idaho Baking Potato 
Distributors, Inc. PACA Doc. No. 5154. Failure to pay 
NAAT MIR MOS ot no et i St Be ee od Bi 

Chris Atkinson Produce v. Bahakel Bros. PACA Doc. No. 
5181. Failure to pay purchase price—Default*___.._____- 

Coastal Produce Company »v. Joe Perrone & Company. PACA 
Doc. No. 4994. Failure to pay brokerage fee—Violation of 
act—Principal and agent—Transaction not constituting 
sale—Facts showing complainant as respondent’s agent— 
When agent not liable—Evidence—Answer—Facts showing 
sigont omiitinnd 60 serine so det Sawa Swedsewcne seas 

Cooney & Korshak v. Ted Hind. PACA Doc. No. 5173. 
Failure to pay purchase price—Default*___._..-.------ .. 

Covert v. National Produce Company. PACA Doce. No. 4794. 
Diversions constituting acceptance—Unlawful rejection of 
commodity—Evidence—Failure to show commodity was 
not in suitable shipping condition—Jumbo”—Meaning of 


Coward Fruit Company v. Young. PACA Doe. No. 5093. 
Failure to pay purchase price—Default*__.___..--.-..---- 
D. L. Piazza Company v. Sarnoff & Son. PACA Doc. No. 
5118. Breach of contract—Failure to divert rolling carload 


Debauge Brothers, Inc. v. Lofgren. PACA Doc. No. 5060. 
Failure to deliver—Damages—Default*__..-...-..------- 
De Bruyn Seed & Produce Company v. Melba L. Wright. 
PACA Doc. No. 52338. Failure to pay purchase price— 
RMN oe ee oe ete ane apes ae 


No. 


1968 


2040 


2252 


1979 


2190 


2189 


2256 


2228 


2261 


2097 


2052 


2165 


2010 


2305 
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900 
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319 


818 


202 
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*Hint to important legal and economic points contained in decision. Reference to other points involved 
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bl 





8 A.D. CUMULATIVE LIST OF AGRICULTURE DECS. REPORTED 1469 


Perishable Agricultural Commodities Act, 1930—Continued 


DeMase and Manna Co, ». Elkins Fruit & Produce Co. PACA 
Doc. No. 5170. Failure to pay balance of purchase price— 
NINE ci ic stats cc a ee ee ad 

Dumont Packing Co. v. Lusardi. PACA Doc. No. 5068. 
Failure to pay balance of purchase price— Default*_--_-_--__- 

E. & L. Produce Company. PACA Doc. No. 5138. Revoca- 
tion of license—Repeated and flagrant violations of act— 
ON a oii ann matacie Minariam ena ed ae eee 

E. 8S. Harper Co. v. B. Osborne. PACA Doc. No. 5164. Repa- 
ration—Failure to pay purchase price—Interstate com- 


East Coast Fruit Company ». Ward Fruit and Produce Com- 
pany. PACA Doc. No. 5100. Failure to pay purchase 
MPa NNN i I a tact areas re 

Edward Dilatush & Co. v. D. C. Flores & Co., Inc. PACA 
Doc. No. 5119. Failure to pay balance of purchase price— 
NI a ita scra cn ig lee se i ie pea eg ea 

Egan, Fickett & Co., Inc. v. Lord & Spencer Co. PACA 
Doc. No. 5074. Unlawful rejection—Damages*-_--_---_- 

Ernest E. Fadler Company v. Apache Distributors. PACA 
Doc. No. 4766. Dismissal—Failure to prove damages— 
Contract of purchase and sale—Breach of warranty—Evi- 
OOO es a0 in ote ts Sade Series en es ee ce 

Ernest E, Fadler Company v. DiCola & Company, PACA 
Doc. No. 4822. Unlawful rejection—Evidence—Resale— 
a ah renal pee Sa ol cia 
Denial of petition for reargument and reconsideration— 
Evidence—Terms of contract*. .........2.-.<.+~--<=-~-<-- 

Ernest E. Fadler Company v. Texas Vegetable Exchange. 
PACA Doe. No. 4987. Dismissal—Breach of warranty— 
Failure to prove damages—Warranty as to weight—Transit 
i a Recah sos ads aia aed Weve anata cee ck oe 

Ernest E. Fadler Company v. Weiner & Miller. PACA Doe. 
Nol, 4756. Unlawful rejection—Damages—F.0.B.— 
Meaning of term—Suitable shipping condition—Meaning of 
term—lInapplicability of rule of suitable shipping condi- 
tion—Acceptance—Exercise of dominion over commodity— 
Evidence—Admissibility of telegram attached to report of 
investigation—Effect of incorrect description of commodity 
in broker’s memorandum of sale—Effect of dissolution of 
partnership and death of partner upon issuance of reparation 


Evans Produce Company »v. A. B. Framel Produce Company 
PACA Doc. No. 4861. Failure to pay purchase price— 
Resale for shipper’s account—Rescission—Loss of profits— 
Resale—Inspection—Reversal of shipping point inspection 
by appeal inspection—Evidence—Shipping point inspection 
certificate—Appeal inspection—Transaction constituting in- 
terstate OGMIRONOO 862 < weeattnhdasea poh a0saveido deadaes 


870896—50——-11 


No. 


2250 


2014 


2225 


2219 


2067 


2106 


2211 


2204 


2145 


2273 


2102 


2006 


2115 


Page 


1172 


212 


1039 


1027 


385 


590 


1006 


975 


740 


1251 


580 


178 


621 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
n this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued 








Fleischer Bros. & Danziger, Inc. v. Horowitz & Grill. PACA 


vo: King Bros. “PACA Doc: No: 5026... ...-~.-...=-.- 

v. L & M Tomato Distributors. PACA Doc. No. 5028-_-- 

v. Power Produce Company. PACA Doc. No. 5027___--- 

v. Solomon Bros. & BeRossy. PACA Doc. 5030. Failure 

to pay purchase price—Failure to prove making of express 
warranty—Effect of purchase after inspection—Jurisdiction 
of Secretary—Power of administrative body to determine 
constitutionality of statute—Lack of right of trial by jury— 
Transaction constituting interstate commerce*__-_--------- 
Frank J. Crivella & Company, Inc. v. Elkins Fruit & Produce 
Exchange. PACA Doc. No. 5220. Failure to pay purchase 
MI RIE FSPEF 3, BO As 5 EIS nt Ne, Te a i 
Frosty Food Products Company ». Polar Ice & Cold Storage Co. 
PACA Doc. No. 4800. Failure to deliver in accordance with 
contract terms—Evidence—Effect of failure to cross-examine 
witnesses testifying concerning disputed warranty—Burden 
of proof—Damages—Breach of warranty*__..----------- 
Frosty Food Products Co. v. Polar Ice & Cold Storage Co. 
PACA Doc. No. 4796. Breach of implied warranty of mer- 
chantability—Uniform Sales Act—Damages—Practice and 
pleading—Time element in notice—Waiver of notice upon 
acknowledging responsibility for failure to deliver in accord- 
ance with contract terms—Contract of purchase and sale— 
Failure to prove express breach of warranty*____...------ 
G. R. Barth Company v. Simon Wolff Produce Company. 
PACA Doc. No. 4844. Failure to accept and pay—Dam- 
ages— Reasonable charge for care and custody of commodity*_-. 
Gabel, Lockhart Company v. American Steak Company. PACA 
Doc. No. 4897. Failure to pay brokerage fee—Lack of right 
to recover commission by party not in interest-_..-------- 
Gehl’s Guernsey Farms, Inc. v. Midfield Packers, Midfield 
Packers, Inc., and Rathke and Co. PACA Doc. No. 4787. 
Unlawful rejection—Dismissal—Jurisdiction of Secretary— 
Failure to file complaint within limitation period—Bank- 
ruptcy—Effect of respondent’s adjudication as bankrupt on 
RAURSE TIE re 2 coca cd ewe nn aee 
George F. Wilke & Co. v. J. Heyboer & Son. PACA Doc. No. 
5152. Failure to account for deficit—Default*___.-.._.--- 
George, Samuel v. Showker Brothers. PACA Doc. No. 4793. 
Failure to account—Evidence establishing agency agree- 
ment—Dismissal of counterclaim* ._.........-.-.-------- 
George W. Haxton and Son, Inc. ». W. L. Miller. PACA Doc. 
No. 5223. Failure to pay purchase price—Default*__--_--. B 
Gilmore Produce Company »v. A. Bellock & Sons. PACA 
Doc. No. 5076. Failure to pay purchase price—Default* _ - 
Goldsby-Evans Produce Company v. Ernest E. Fadler Com- 
pany. PACA Doc. No. 4674. Dismissal—Failure to prove 
cause of action—Counterclaim sustained*__.........-.---- 
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2031 


2151 


2007 


2214 


2136 
2311 


2017 
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*Hint to important legal and economic points contained in decision. Reference to other points involved 


in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued 


Goldstein, Harry v. Apostolos Produce. PACA Doc. No. 
5145. Failure to pay purchase price—Default*____.....-- 
Growers Produce Distributors v. A. Bellock & Sons. PACA 
Doc. No. 5146. Failure to pay purchase price—Default*__ 
H. A. Thompson Company v. Winslow Produce Market. 
PACA Doc. No. 5082. Failure to pay purchase price— 
NCEE a5 ook intin ree oe eater eats 
H. Rothstein & Sons v. American Vegetable Growers. PACA 
Doc. No. 5098. Failure to deliver without reasonable 
GAING — ENON = i ae aes 
Haines City Citrus Growers Association v. O. F. Young Pro- 
duce Co., Inc. PACA Doc. No. 5196. Failure to pay 
purchase price = Delanit® so... ss oo es esas eee ke 
Hare, Alton S. v. Coastal Distributors, Inc. PACA Doc. No. 
5225. Failure to pay purchase prices—Default*_______--- 
Herbert Campbell Co. v. Bailey Produce Co., Inc. PACA 
Doc. No. 5214. Failure to pay purchase price—Default*_ - 
Hoff Brothers ». Maloy Brothers. PACA Doc. No. 4997. 
Failure to pay balance of purchase price—Default—Trans- 
actions constituting interstate commerce*___.__._.-------- 
Hollandale Marketing Association v. M & B Produce Company. 
PACA Doc. No. 5203. Failure to pay purchase price— 
DeMGY os ccnce coe ee od ean ewe eae caeeeoe 
Hollywood Produce Company v. Garner Produce Company. 
PACA Doc. No. 5086. Failure to pay balance of purchase 
AGRE a oe cn oon no eanee eee 
Illinois Fruit Growers Exchange v. Lorenz Fruit & Produce Co. 
PACA Doc. No. 5204. Failure to pay net proceeds— 
DRE Soha ci ea i te 5 a aa eee eed oes 
Indian River City Packing House v. Ward Fruit & Produce 
Company. PACA Doc. No. 5218. Failure to pay purchase 
tide FINN s oe Ue JUS ae ek na enc oe wees 
J. E. Nelson & Sons v. Jack Kerzner and Monte Cross. PACA 
Doc. No. 4804. Failure to pay proceeds of sale—Contract 
of purchase and sale—Failure to establish meeting of minds— 
Dismissal—Agency—Evidence—Effect of failure to prove 
broker’s lack of discharge of duty*...................---. 
J. R. Thomas Produce Company v. Sam Barone. PACA Doc. 
No. 5217. Failure to pay balance of purchase price— 
ROME oo aka do dea e Sood eas oe pe aoe 
Jack Walker Company v. Ralph H. Buzby Company. PACA 
Doc. No. 4704. Failure to pay purchase price—Acceptance 
of delivery—Proper party complainant—Statute of frauds— 
Inapplicability of, to purchasing agent for principal*. -- -- 8 
Jacobson v. Diaz Brothers Corporation. PACA Doc. No. 
5087. Failure to pay purchase price—Default*_-_____----- 
Jarson & Zerrilli Company v. L. L. Johnson and Walter S. 
Shields. PACA Doc. No. 5143. Failure to pay share of 
loss on joint venture—Default*____......-.------------- 


No. 


2169 


2064 


2081 


2265 


2316 


2303 


1969 


2282 


2039 


2283 


2296 


1978 


2297 


1971 


2051 


2170 


Page 


882 
827 


379 


448 


1204 
1390 


1363 


22 


1289 


285 


1272 


1343 


48 


1345 


31 


317 


829 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued 


John H. Barr Company »v. Idaho Baking Potato Distributors, 
Inc. PACA Doc. No. 5036. Failure to pay purchase 


John Jacobs Farms v. United Fruit & Produce Company. 
PACA Doc. No. 4927. Failure to pay balance of purchase 
price—Principal and agent—Authority of purchasing 


Joseph Notarianni & Company »v. Miller Fruit Company. 
PACA Doc. No. 4840. Failure to deliver in accordance 
with terms of contract—Lack of suitable shipping condition— 
Damages—Lack of right to return of deposit on purchase of 
IRAN ad eee ae: 2 ie et cue So lee 

Justman-Frankenthal Company of Chicago v. Amon Thall 
Company. PACA Doc. No. 5099. Failure to pay pur- 
chase price—Default—Damages*_-_--_....-.-------------- 

Kato, Henry v. Sandy Pupo. PACA Doc. No. 5158. Failure 
tolpny purchase Hri0e* 252 2 so eek Sao SoS classe 

Kellerman, Maurice v. L. Gillarde Company and Ritter and 
Post. PACA Doc. No. 5000. Failure to deliver—Agency— 
Sales—When damages not allowed—Failure to make re- 
placement purchase promptly*_._..........-.....-.---.-- 

Lake Produce Distributors, Inc. v. Shimbo. PACA Doc. No. 
5056. Failure to pay purchase price—Default*_-._.------ 

Lord, Maurice C. ». Max Cohen, an individual, and/or Max 
Cohen and Murray Prolman, partners, trading as Fruitland. 
PACA Doc. No. 5240. Failure to pay purchase price— 
CONS petit at ace en tee ae eae e Sas 

M. Lapidus and Sons v. A. B. Friedman and Company. 
PACA Doc. No. 4718. Unlawful rejection—Damages— 
Loss sustained on resale—Waiver of defense of Statute of 
frauds—Effect of admissions in pleadings—Evidence— 
Presumption of delivery of document mailed to addressee— 
Pegetios Mri wasting te oes. ko Seek See scan sob ocs 

Manny Cohen Company »v. California Fruit Markets, Inc. 
PACA Doc. No. 5184. Default—Failure to pay brokerage 


Market Produce Distributing Company »v. Vandenburg. 
PACA Doc. No. 5015. Failure to deliver commodity in 
accordance with contract terms—Damages*___.....-.----- 

Martin Produce Company v. D’Amico. PACA Doc. No. 
5046. Failure to pay balance of purchase price—Default*__ 

Martucci & Company, Inc. v. American Vegetable Growers. 
PACA Doc. No. 5140. Failure to pay—Default*_----_--- 

Mathews Produce Company v. Meyers. PACA Doc. No. 5004. 
Failure to pay purchase price—Acceptance—Evidence— 
Report of investigation—Default—Damages*-_-_-__.-.----- 





No. Page 
2186 888 
2130 693 
2070 396 
2066 383 
2191 904 
2298 1347 
2080 446 
2318 1396 
1984 68 
2266 1206 
2101 577 
1973 35 
2171 832 
2033 8269 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 








8 A. D. 


Perishable Agricultural Commodities Act, 1930—Continued 


McBride Produce Company ». La Rosa and Ray. PACA Doc. 
No. 4892. Rejection without reasonable cause*___.__-_._- 
Petition for reconsideration granted—Denial of relief— 
Evidence—Burden of proof—Compliance with terms of 
contract—Effect of buyer’s failure to make objection regarding 
condition OF eommedity".. 2... 55.62 oo aed 

Michael-Swanson & Brady Produce Company »v. Harvey 
Schwendiman. PACA Doc. No. 5192. Failure to deliver— 
oS nc aaa nea sensed antes ood eee 

Michael-Swanson & Brady Produce Co., v. K. F. Cassis & Sons. 
PACA Doc. No. 5092. Unlawful rejection—Evidence fail- 
ing to show breach of contract—Damages*-_--_---..------- 

Milam Packing House v. A. H. Feinhardt Company. PACA 
Doc. No. 5188. Failure to pay purchase price—Default*___ 

Miller-Johns Company v. C. W. Havener & Company, Inc. 
PACA Doc. No. 5221. Failure to pay purchase price— 
WiGIAO oo on Sete bint dato ee ae ee 

Moe’s Potato Company »v. James Buzzcana. PACA Doc. No. 
4962. Failure to pay balance of purchase price—Effect of 
purchase after inspection—Lack of implied warranty of 
TROPORARARUIORTS on Fe ote ese eeaaeeeasas 

Moriches Produce & Fuel Co., Inc. v. Diaz Brothers Corp. 
PACA Doc. No. 5193. Failure to pay purchase price— 
WiSBNNR te oe re oe 

Morinelli v. Sheahen Farms Company. PACA Doc. No. 5069. 
Failure to pay purchase price—Default*____.......------- 

Morris Goldman, Inc. v. Mercurio. PACA Doc. No. 4882. 
Rejection without reasonable cause—Damages*-_-_.-.----- 

Morse-Hubbard Company »v. Bailey Produce Company, Inc. 
PACA Doc. No. 5059. Failure to pay balance of purchase 
(mise —Dieiaes «os oS eae che sa cases tee he eee 

Mort Zahler & Co. v. Paul V. Hanley Produce Company. 
PACA Doc. No. 5124. Failure to pay balance of purchase 
Dries — ictal? 5 5 sein Sus eeSek Sse aee eens 

National Fruit Sales Co. v. Lewis D. Goldstein Fruit & Produce 
Corp. PACA Doc. No. 4888. Failure truly and correctly to 
account—Evidence—Principal and agent—Liability of agent 
for breach of joint account agreement*_.__.......-------- 

New Bern Oil & Fertilizer Co. v. Mathew Mercurio. PACA 
Doc. No. 5151. Failure to pay purchase price—Default*_- 

Okun v. M.S. Toledo Company. PACA Doc. No. 4953. Failure 
to pay deficit—Principal and agent—Duty of agent to inform 
DROS onc seni oo cineca nna aneene 

Palm Produce Market v. City Produce Company. PACA 
Doc. No. 4960. Failure to pay purchase price—Evidence— 
Contract of purchase and aale*®...... . ....4.-6-<-06050-5-- 

Peter Newhouse, Jr. Celery Co. v. Burkhardt & Co. PACA 
Doc. No. 5174. Failure to pay balance of purchase price— 
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No. Page 
1985 74 
2018 219 
2286 1300 
2218 1024 
2262 1198 
2307 1370 
2220 1029 
2263 1200 
2015 214 
2112 609 
1980 59 
2118 635 
2141 723 
2172 834 
2030 8261 
2173 836 
2234 1064 
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Perishable Agricultural Commodities Act, 1930—Continued No. Page 


Philadelphia Produce Credit & Collection Bureau v. Angelo 
J.Frushon. PACA Doc. No. 5144. Failure to pay purchase 
RUPEE FS Soe acc acatweaeueedccencctuecues 2229 1055 
Philadelphia Produce Credit & Collection Bureau v. Michael J. 
Cerase. PACA Doc. No. 5172. Failure to pay purchase 


PO MG so cose c nec sscssnssecnccccce sos sessee 2258 1189 
Pomona Citrus Packers v. Younts. PACA Doc. No. 5073. 

Failure to pay purchase price—Default*__...........----- 2016 215 
Portnoy v. Pardue. PACA Doc. No. 5066. Failure to pay 

balance of purchase price—Default*___..........-------- 2012 205 


Post Produce Company »v. Harrisburg Daily Market. PACA 

Doc. No. 4916. Failure to pay purchase price—Breach of 

contract of purchase and sale—Special damages—Loss of 

profits—Damages—Evidence—Sale not on basis of brand*_. 2187 890 
Price, Wolock & Co. v. Herman Rubin. PACA Doc. No. 5185. 

Failure to pay loss on joint account transaction—Default*_._ 2308 1372 
Pritchard, Charles A. v. Sheppard Produce Company. PACA 

No. 5194. Failure to pay purchase price—Default*_--__-__- 2264 1202 
R. A. Klotz & Company v. H. W. Lay & Company, Inc. PACA 

Doc. No. 4821. Failure to pay balance of purchase price— 

Evidence—Commodity within permissible tolerance— 

Warranties— Warranty in derogation of terms of contract 

RA SUNN SS a See Fe 2098 564 
R. Dixon & Co., Inc. v. Cardinal Banana Distributors. PACA 

Doc. No. 5064. Failure to pay purchase price—Effect of 

term “run of shipment’’—Admission by buyer of good con- 

dition of produce—Lack of guarantee produce would ripen— 

Bankruptcy—Stay of action by referee in bankruptcy against 


individual partner—Reparation against partnerships*___---- 2221 1031 
R. H. Dietz & Co., Inc. v. A. Bellock & Sons. PACA Doc. No. 
5131. Failure to pay purchase price—Default*_..._..-.-- 2152 762 


Rosenthal Company, Inc. v. Kerzner. PACA Doc. No. 4898. 

Failure to pay on joint account agreement—Evidence— 

Warranties—Suitable shipping condition*............----- 2116 627 
Russell Rabin Company v. McNeil Produce Company. PACA 

Doc. No. 5108. Failure to pay purchase price—Default*_. 2082 451 
S. A. Gerrard Company v. William F. Helm & Son. PACA 

Doc. No. 5187. Failure to accept delivery—Default*___--- 2267 1208 
S. Albertson Company, Inc. v. Rio Mar Growers. PACA Doc. 

No. 4867. Advances under joint account—Notes as evi- 

MERU a Seo De ie eee gee Ieee Sie 1982 64 
Samuel S. Vener Company v. Greenberg Fruit Company. PACA 

Doc. No. 5047. Failure to pay balance of purchase price— 

Evidence showing compliance with terms of contract— 

Evidence failing to show agreement to give allowance* --_-- 2212 1031 
Schlanger & Levy v. City Produce Company. PACA Doc. 

No. 4792. Failure to pay balance of amount of invoice*... 2013 207 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Scotto-Siegle Company v. Syracuse Celery & Tomato Distrib- 
utors. PACA Doc. No. 5090. Failure to account and pay 
Ween 9007... oe oo eee ee ee omnes weaesees 

Sea Island Vegetables, Inc. v. Chabot Bros., Inc. PACA Doc. 
No. 4789. Failure to pay purchase price—Contract—F. O. B. 
sale—Evidence—Lack of proof of breach of warranty*- ---- 

Seaboard Supply Company, Inc. »v. D. C. Flores & Company. 
PACA Doc. No. 5096. Failure to pay purchase price— 
DRAB aon ccc cpaen Scand te bowipanineweass dasa 

Seal Freeze Company v. Krakowitz. PACA Doc. No. 5048. 
Failure to pay purchase price—Default*__...........----- 

Sidney Newman & Co., Inc. v. Gruber & Mintzer. PACA 
Doe. No. 5103. Failure to pay share of loss—Partnership— 
Application of rules of partnership to joint account venture*__ 


Simon Siegel Company v. B. Babe Shargaa Wholesale Fruit 


and Produce Company. PACA Doc. No. 5067. Failure 
to pay purchase price—Default*_..........-.-...-------- 


Simon Siegel Co. v. Jack Parver. PACA Doc. No. 4816. 


Joint account agreement—Evidence—Documentary evidence 
as supporting existence of joint account agreement—Claim 
for award of reparation for alleged use of automobile in 
foint venture net Wepranted 9.56. cis ccc cccnwawencmeseen 


Simon Siegel Co., Inc. ». Youngstown Grape Distributors, Inc. 


PACA Dee. No. 4026: Stay ordef.< .. 5 2 ccc ccs ccene 
Dismissal—Failure to establish breach of warranty*-_------ 
Simons and French Company, Inc., v. M. K. Produce. PACA 
Doe. No. 5111. Failure to accept and to pay—Evidence— 
Suitable shipping condition—Damages*--_.-.-..--------- 
Singleton v. Ward Fruit & Produce Company. PACA Doc. 
No. 5083. Failure to pay balance of purchase price— 
NUN 5c a ne aeeaennn aah aeacaaaae nea ne 
South Haven Fruit Exchange v. G. S. Gleason. PACA Doc. 
No. 5226. Failure to pay balance of purchase price— 
NINO mieten th ee ts ek ce at ae win ee 


Spivey, John v. Dykes Brothers. PACA Doc. No. 5216. 


Failure to pay purchase price—Default*___....--.-------- 


‘Tabenken, Morris v. D. C. Flores & Co., Inc. PACA Doe. 


No; 5153. Unlawful rejection*............ 2.225 neencssnns 


‘The Auster Co. et al. v. J. C. Watson Company. PACA Doc. 


No. 4854. Failure to deliver in accordance with contract 
requirements—Damages—Jurisdiction—Limitation period— 
Amended complaint—F. O. B. acceptance contract—Lack of 
right of rejection—Suitable shipping condition—Evidence— 
Normal transportation service and conditions—Lack of suit- 
able shipping condition—Measure of damages where buyer 
accepts goods—Official notice—Market reports of Depart- 
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No. Page 
2314 1385 
2054 323 
2053 4321 
1975 38 
2284 1204 
2045 302 
2159 791 
2149 753 
2137 «711 
2166 821 
2038 283 
2319 1399 
2299 1352 
2188 898 
2160 798 


“Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued No. Page Peri: 
The Cincinnati Fruit and Produce Credit Association v. V. L. | 
Pelphrey. PACA Doc. No. 5141. Failure to pay purchase 
ee RMN i rs eek os Sats hee Sones 2167 824 
The Schuman Company v. Mercurio. PACA Doc. No. 4866. 
Failure to pay purchase price—F. O. B. acceptance final— 
Rejection without reasonable cause*__.._._..._-.-.-_---- 2043 296 
The Schuman Company v. The Rosenblum Bros. Co. PACA 
Doc. No. 4841. Failure to pay purchase price—Contract to 
sell—Report of investigation—Evidence—Failure to prove 
miareprosentation by seler*.....-.... 222.2. beceeeld ct 2046 305 
The Schuman Company v. Yeckes-Eichenbaum, Inc. PACA 
Doc. No. 4947. Dismissal of petition for reconsideration*.. 2044 300 
Theel, William v. Joseph Miller. PACA Doc. No. 5237. 
Failure to pay purchase price—Default*__...__.._..._-_- 2320 1401 
Tifton Produce Company »v. River Bridge Market. PACA 
Doc. No. 4887. Unlawful rejection—Damages—Loss on 


MB S52 ona th ow Se ee tiownh eee rn gaat oe Sas 1981 61 | 
Trageser, Richard J. v. Rinaldi Brothers. PACA Doc. No. 
5171. Failure to deliver—Default—Damages*____.___..-- 2253 1178 


Turkish, Harry v. Schmeizer & Garelick. PACA Doc. No. 
5097. Failure to account—Principal and agent—Evidence 
failing to show breach of duty by purchasing agent*___-__-_- 2164 814 
Turner Packing Company v. Flavor-Fresh Foods Company. 
PACA Doc. No. 5002. Failure to pay purchase price— 
Damages—Resales—Reasonable time—Effect of failure to 


SOONG TONNES NTSPIBOG —o c oa 5 see eee ew east 2300 1355 
Stay order—Extension of time for filing petition for rehearing, 
reargument and reconsideration*__._.......-.---.------ 2315 1389 


United Tomato Company, Inc. PACA Doc. No. 5136. Revo- 

cation of license—Publication of facts and circumstances— 

BN oes odo ha te ea nei ewes otess esos s 2276 1258: 
Vincent J. Squillante, Inc. v. Connecticut Produce Distributors 

Co. PACA Doc. No. 5016. Failure to pay balance of pur- 

chase price—Evidence failing to establish agreement to 

change contract of sale to consignment for sale*______.---- 2215 1020 
W. E. Anderson Company v. E. I. Wilens & Company. PACA 

Doc. No. 4845. Failure to pay purchase price—Dismissal 


of counterclaim—Effect of purchase after inspection* - - - -_- 2313 1380 
W. T. Grieves & Co. v. L. R. Hesser Co. PACA Doc. No. 5115. 
Failure to pay purchase price—Default*__..._...--------- 2099 568: 


Watkins Produce Company, Inc. v. Coastal Distributors, Inc. 

PACA Doc. No. 5095. Failure to pay purchase price—De- 

NR oo hoes ty ee eee eke ewe wat ean ease a 2065 381 
Watkins Produce Co., Inc. v. O. F. Young and/or O. F. Young 

Produce Co., Inc. PACA Doc. No. 5129. Failure to pay 

balance of purchase price—Default*__...._.-....-------- 2131 697 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
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Wesco Foods Company ». Demase and Manna Company. 
PACA Doc. No. 5041. Unlawful rejection—Evidence— 
Deterioration in transit not abnormal—Damages*- - ------- 

Wohllaib, John »v. Northwest Dehydrators and Maloy 
Brothers. PACA Doc. No. 4976. Failure to pay purchase 


PACA Doc. No. 4616.** Dismissal—Unlawful rejection— 
Evidence—Failure to sustain burden of proof of right to 
POIOUS 1 0: 0) ec HEI cen awed meee 

PACA Doc. No. 4626.** Dismissal—Claim of parties offset— 
Breach of warranty—Repudiation of contract—F. o. b. 
acceptance final basis—Unlawful rejection—Recoupment— 
Dismissal of counterlcaim for failure to file within limita- 
GIO TO oa eet an oe pac aa ae ae 
Dismissal of petition for rehearing and reconsideration—Con- 

tract of purchase and sale—Repudiation of instalment 
agreement—Evidence—Waiver of right to repudiate 
CNSROGY kt ad ea ea b eo eae ees anaeeme 

PACA Doc. No. 4649.** Dismissal—Failure to comply with 
Gabaie OF INQMON 8 ns an ant ean cower aae 

PACA Doce. No. 4702.** Dismissal of petition for reconsidera- 
CEE AINE SORORNINET 8 oo oe wana oa asa emaee ee 

PACA Doc. No. 4718.** Reconsideration—Denial of petition 
TON eneerN can ecan enews meena eee 

PACA Doc. No. 4725.** Dismissal—Unlawful rejection— 
F. o. b. contract—Warranty of suitable shipping condition 
as applied to rolling car—Breach of warranty by seller— 
Warranties—Delay in transportation as affecting warranty 
of suitable shipping condition®...- 2. - ....-2. =. 2... 

PACA Doc. No. 4735.** Dismissal—Lack of proof seller failed 
to deliver in accordance with contract terms—Custom and 
usage—Custom of trade in shipping Jonathan apples—F. o. b. 
sale—Failure to establish right to recover part of purchase 
price—Suitable shipping condition rule inapplicable where 
normal transportation service and conditions not shown— 
Failure to show breach of contract*__.....--.------------ 

PACA Doc. No. 4751.** Dismissal—Settlement between par- 
NOR a case shen eae a Saeed etc ae aa ce oem 

PACA Doc. No. 4756.** Denial of petition for rehearing, re- 
argument and reconsideration—Request for reopening and 
rehearing as constituting petition for rehearing, reargument 
eridi Padoneiterasnn: 5. 5. 5. 5 cance soa ewenesenetenane 

PACA Doc. No. 4760.** Dismissal of petition for reconsidera- 


PACA Doc. No. 4763.** Dismissal—Unlawful rejection—Re- 
fusal by purchaser to accept correct car—FEffect of error in 
divetsion of cer of giniwet. 6 nos enn encecawcdsneeaes 


No. 


2259 


2184 


2095 


2071 


2174 


2162 


1989 


2079 


2142 


2100 


2287 


2074 


2230 


1977 


Page 


1192 


884 


546 


403 


839 
809 
83 


442 


733 


570 


1303 


422 


1058 


43 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
**As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued No. Page Per 
PACA Doc. No. 4764.** Dismissal—Lack of jurisdiction of 
Secretary as to legal representative of deceased respondent— 
Failure to establish implied warranty of suitable shipping 
condition—Purchase after inspection—Counterclaim—Re- 


coupment or set-off not affected by limitation period*____--- 2279 1276: 
PACA Doc. No. 4782.** Dismissal—Failure to prove allega- 

On OT i Sn a a ke 2008 194 
PACA Doc. No. 4787.** Extension of time to file petition for 

reconsideration and rehearing—Prior order stayed*_-_---- 2019 221 

Stay order vacated—Effective date of prior order___.------ 2072 417 
PACA Doc. No. 4797.** Dismissal—Lawful rejection*-_- -- -- 1987 79: 


Denial of petition for rehearing—Unlawful rejection— 
Effect of failure to notify carrier—Practice and pleading— 
Pleading and proof—Variance—Evidence—Failure to sus- 
tain burden of proof as to notification of rejection—In- 
applicability of ruling in Gillarde v. Martinelli case to 


Re eIOURINNININNY fs eee Ck eS eal 2041 292 
PACA Doc. No. 4813.** Dismissal—Failure to deliver— 

Lawful rejection— Undisclosed principal*__........------- 1990 84 

Dismissal of petition for reconsideration*_-_.........----- 2050 316 


PACA Doc. No. 4825.** Dismissal—Failure to comply with 
terms of contract— F.o.b. inspection acceptance final, sub- 


ject buyer’s approval wired government inspection*_--~-_--- 2075 424 
PACA Doc. No. 4827.** Dismissal of complaint and counter- 
complaint—Settlement between parties__............----- 2132 699: 


PACA Doc. No. 4833.** Dismissal—Failure to establish 
breach of contract—Sections 12 and 16 of Uniform Sales 
Act—Warranties—Express warranty—Implied warranty— 
Sale by sample—Evidence—Failure to prove commodity 
was adulterated—Failure to prove commodity failed to 


CDI Ng ait i ie ieee 2069 388: 
PACA Doc. No. 4840.** Dismissal of petition for reconsider- 
I als See a a en a ee 2107 592° 


PACA Doc. No. 4846.** Dismissal—Evidence—Failure to 

sustain burden of proof commodity was of good quality— 

Quality does not change in transit—Lawful rejection*_---.-_- 1976 40° 
PACA Doc. No. 4847.** Effective date of prior order stayed. 2104 586 
PACA Doc. No. 4851.** Dismissal—Failure to sustain 

burden of proof of breach of warranty*.........--------- 2192 906 
PACA Doc. No. 4853.** Dismissal—Request of complaint-. 2133 700° 
PACA Doc. No. 4854.** Dismissal—Petition for reconsidera- 

tion—Normal travel time—Effect of published freight 

INE es eh ng eg ae oe ot hn tne 2288 1304 
PACA Doc. No. 4855.** Dismissal—Failure to deliver in ac- 

cordance with contract—Rescission of contract—Damages*. 2161 804 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
**As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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PACA Doc. No. 4867.** Dismissal—Discharge in bank- 
UME So occas copa cada nec aaesaae aoa eeeaane as 
PACA Doc. No. 4871.* Dismissal—Settlement between parties_ 
PACA Doc. No. 4874.** Dismissal—Delivered sale—Failure 
to prove breach of warranty? ......................... 
PACA Doce. No. 4877.** Dismissal—Failure to offer proof in 
support of claim—Evidence—Affidavits*____.......___-_- 
PACA Doc. No. 4878.** Dismissal—Evidence establishing 
produce met contract specifications—Failure to give notice 
of breach within time specified—Lack of jurisduction over 
counterclaim—Claim not filed within limitation period*__-_ 
PACA Doc. No. 4882.** Motion for extension of time to 
file brief, granted—Prior reparation order stayed*_-_-__-_-__- 
Petition for reconsideration and rehearing—Dismissal— 
Petition for rehearing as constituting petition for recon- 
GUE en Ss So ee ore marine aa eee aceeiete 
PACA Doc. No. 4884.** Dismissal—Warranties—Evidence— 
Burden of proof as to breach of warranty—Failure to sustain 
burden of proof—Contract of purchase and sale—Effect of 
shipment from location other than that specified in con- 
tract—Substantial compliance—Principal and agent— 
Right of undisclosed principal to sue for breach of warranty— 
Liability of agent failing to disclose undisclosed principal*_ 
PACA Doc. No. 4885.** Dismissal—Agreement between 
DIOS a5 ia occ oe comin a ng a ao a i ee eee ne aes 
PACA Doc. No. 4886.** Dismissal—Failure to show viola- 
tion of act— Modification of contract—Offer and acceptance*_ 
PACA Doc. No. 4890.** Dismissal—Warranties—Breach of 
warranty that produce will meet minimum grade—Lawful 


RI oto inne eas conto daca cane aaa acme 
PACA Doc. No. 4894.** Dismissal—Settlement between 


PACA Doc. No. 4900.** Dismissal—Failure to comply with 
terms of guarantee—Lawful rejection—Proper filing of 
complaint—Real party in interest*__._...........-.-.-- 

PACA Doc. No. 4902.** Dismissal—Petition for reconsidera- 


PACA Doc. No. 4910.** Dismissal—Failure to meet re- 
quirements of statute of frauds*_....................... 
PACA Doc. No. 4912.** Dismissal—Failure to deliver goods 
of merchantable quality—Inspection—Late blight disease 
Ti BOSAMNORT. no cas cnceaecdecanaetsscanneuecncaseaneoes 


No. 


2301 
1988 


2029 


2047 


2194 


2143 


2254 


2108 
2068 


2062 


2213 
2842 


2144 


2175 
1972 


2138 
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Page 


1360 
83 


257 


310 


909 


738 


1180 


593 
387 


374 


1014 
295 


739 


841 
34 


713 


744 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
{n this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
**As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Perishable Agricultural Commodities Act, 1930—Continued No. Page Pe 
PACA Doc. No. 4926.** Dismissal—Petition for reconsidera- 
SIREN Sei an on ose won nea mone ces 225F 1175 


PACA Doc. No. 4929.** Dismissal—Failure to pay purchase 
price—Failure to deliver in accordance with terms of con- 
tract—Evidence—Facts showing oral contract guarantee of 
quality of commodity—Decision based on report of in- 
vestigation and testimony of respondent’s witness*_-__-_-_-_- 2073 418 
Denial of petition for rehearing, reargument, and recon- 
sideration—Evidence—Documents furnished by complain- 
ant to Department not automatically part of hearing record. 2103 585 

PACA Doc. No. 4931.** Dismissal—Accord and satisfac- 





ARR hee ne a Se ee enc 2109 598 
PACA Doc. No. 4932.** Dismissal—Settlement between 

NN er ha ee ae eee ee ai ae 2168 826 
PACA Doc. No. 4947.** Stay order pending decision on 

MeLIOn fOr TOUONMINOTALION. . ._. .. <- - noot a eccccesacne 1974 37 
PACA Doc. No. 4952.** Dismissal—Failure to prove binding 

an i einen 2277 1265 
PACA Doc. No. 4957.** Dismissal—Lawful rejection— 

Effect of withholding pertinent information*_____...._-- 2009 198 

Denial of petition for rehearing and _reconsideration— 

Rejection—Effect of failure to notify carrier—Gillarde ». 

Peemtiniellt cose tollewed” ok |... ncn secede ennsons 2048 313 
PACA Doc. No. 4958.** Dismissal—Evidence—Failure to 

meet contract requirements—Lawful rejection*__.__.____-- 2105 587 
PACA Doc. No. 4961.** Dismissal—Failure to prove breach 

Nal Tt Rd a 2227 1046 
PACA Doc. No. 4968.** Dismissal—Lack of jurisdiction— 

Evidence—Failure to prove respondent was subject to 

MN Sie eae OS ane ere ee ee Set See 2020 222 
PACA Doc. No. 4981.** Dismissal—Settlement between 

MN ee ie a SO a ek ee a aah 2153 764 
PACA Doc. No. 4986.** Dismissal of complaint and counter- 

tA ie te a ere a tent waa a 1983 67 
PACA Doc. No. 4987.** Dismissal—Petition for reconsider- 

Na a a RN re 2163 812 
PACA Doc. No. 4992.** Dismissal of complaint and counter- 

NI i eee I NS Aa ea 1986 78 
PACA Doc. No. 4996.** Dismissal—Failure to prove dam- 

NN eye ia es eR IIE a ie ie 2202 963 

Effective date of prior order stayed__..------.----------- 2222 1037 

Denial of petition for rehearing—Dismissal of petition for 

reconsideration—Breach of warranty—Damages—Resale of 

buyer as evidence of market value of produce received*__--__- 2285 1298 
PACA Doc. No. 5015.** Dismissal—Petition for reconsider- 

RE ee rec . oe ee RSE Soscdeee cn eS 2223 1037 


& *Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
**As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Page Perishable Agricultural Commodities Act, 1930—Continued No. Page 
fi PACA Doc. No. 5019.** Dismissal—Settlement between 
175 § ON a a sa ak ah ea ee 2185 887 


PACA Doc. No. 5020.** Dismissal—Request of complainant. 2255 1181 
PACA Doc. No. 5021.** Dismissal—Failure to comply with 





requirements of statute of frauds*__._......----.-------- 2195 917 
PACA Doc. No. 5023.** Dismissal—Settlement between 

WORDS os oo eo oe es Mae ea ae ener 2063 378 
PACA Doc. No. 5032.** Dismissal—Settlement between par- 

Na a rd ng ee oe es re ree es 2134 701 
PACA Doc. No. 5033.** Dismissal—Settlement between par- 

NR rats ke rs Soe es re ete ee ey ee 2032 269 
PACA Doc. No. 5038.** Dismissal— Mutual rescission of con- 

tract—Contract of purchase and sale*___......._--------- 2203 967 
PACA Doc. No. 5039.** Dismissal—Settlement between par- 

Asati pa cates Sats dics a sh ne eee a ere Sea oe 2036 280 
PACA Doc. No. 5042.** Dismissal—Settlement between par- 

GikB .  f eon Saas Ge a ae ee ae eee 2011 204 
PACA Doc. No. 5043.** Dismissal—Settlement between par- 

WOR ao Sheers mre eee ean Sen Roe eee 2309 1375 
PACA Doc. No. 5044.** Dismissal—Settlement between par- 

Nn Sl oak ah ee ee ee 2216 1023 
PACA Doce. No. 5045.** Dismissal—Failure to get service on 

ET NAAIR CRONE tone re ee 2113 =614 
PACA Doc. No. 5047.** Amendment of prior order_____.__._ 2231 1059 
PACA Doe. No. 5058.** Dismissal—Settlement between par- 

MO ro staccato tata cate ae ae a 2110 601 
PACA Doc. No. 5061.** Dismissal—Settlement between par- 

GO iss os xen ci trait eee a eae Sed a ae re ee 2135 702 
PACA Doe. No. 5070.** Dismissal—Settlement between par- 

HG ooo as cae tee Sone ae er een 2260 1195 
PACA Doc. No. 5071.** Dismissal—Settlement between par- 

Pao Sr a an che Aare en 2005 177 
PACA Doc. No. 5074.** Dismissal—Petition for reopening 

TGA os ee eee pa ewe sean ae oes 2232 1060 
PACA Doc. No. 5077.** Dismissal— Withdrawal of complaint. 2193 909 
PACA Doc. No. 5078.** Dismissal—Settlement between par- 

WUD cc oe oe a a aa a ear eg 2154 765 
PACA Doc. No. 5079.** Amendment of prior order to state 

correct amount of reparation®...............-..-..-=-..< 2049 8315 
PACA Doc. No. 5084.** Dismissal—Settlement between par- 

tiGG. oe oe ae oa eae one ogee ei ere aes dee 2280 1283 
PACA Doc. No. 5089.** Dismissal—Settlement between par- 

GG on ose ee ha a ae ee aa ae 2217 1023 
PACA Doce. No. 5094.** Dismissal—Settlement between par- 

UGG Sos oe ng aoe nano saet een oa eee es 2117 634 
PACA Doc. No. 5116.** Dismissal—Agreement by parties of 

payment of price in CONtOVEIES: ...8 2 onc cnn ccneecensonx 2226 1045 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subject-Index in this issue of Agriculture Decisions.—Ed. 
**As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed, 
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Perishable Agricultural Commodities Act, 1930—Continued No. 
PACA Doc. No. 5118.** Dismissal—Petition for reconsider- 


2233 
2290 
2304 
2235 


2224 
PACA Doc. No. 5165.** Dismissal of complaint and counter- 
claim—Settlement between parties 
PACA Doc. No. 5219.** Failure to pay purchase price—De- 


Page 


1061 
1308 
1365 
1066 
1038 
1379 


1361 


*Hint to important legal and economic points contained in decision. Reference to other points involved 
in this case will be found in Index-Digest and Subjeot-Index in this issue of Agriculture Decisions.—Ed. 


** As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 








